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STATEMENT PURSUANT TO CPLR 5531

1D 

STATEMENT PURSUA:.~T TO CPLR 5531 

1. Index No.: 2012-0810 

2. Full Names of the Parties: 

PETITIONERS: SIERRA CLUB; PEOPLE FORA HEALTHY ENVIRONIvlENT, 
INC.; COALITION TO PROTECT NEW YORK; JOHN MARVIN; THERESE 
FINNERAN; MICHAEL FINNERAN; VIRGINIA HAUFF; and JEAN WOSINSKI 

RESPONDENTS: THE VILLAGE OF PAINTED POST; PAINTED POST 
DEVELOPMENT, LLC; SWEPI, LP; and the WELLSBORO AND CORNING 
RAILROAD, LLC 

3. The Court and County in which the action was commenced is Supreme Court, Steuben 
County. 

4. Date the action was commenced - June 25, 2012. 

5. The Nature and object of this action is: Article 78 proceeding. 

6. This appeal is from the Order of the Decision and Order of the Supreme Court, Steuben 
County, Hon. Kenneth R. Fisher, Supreme Court Justice Presiding, dated March 25, 
2013, and entered in the Steuben County Clerk's Office on April 8, 2013. 

7. This appeal is on the full record reproduced below. 

2622042034011 v1 



NOTICE OF APPEAL, DATED APRIL 22, 2013 [2­3]
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HARRIS BEACH ii 
ATTORNEYS AT LAW 

STA TE OF NEW YORK 
SUPREME COURT 

D 

COUNTY OF STEUBEN 

In the Matter of the Application of the SIERRA CLUB; 
PEOPLE FOR A HEALTHY ENVIRONMENT, INC.; 
COALITION TO PROTECT )JEW YORK; JOHN MARVIN: 
THERESE FINNER.A.N; MICHAEL FINNERAN; VIRGINIA 
HAUFF; and JEAK WOSINSKI, 

Petitioners, 

For a Judgment Pursuant to Article 78 
Of the Civil Practice Law and Rules 

-against-

THE VILLAGE OF PAINTED POST; PAINTED POST 
DEVELOPMENT, LLC; SWEPI, LP; and the WELLSBORO 
AND CORNING R.A.ILROAD, LLC, 

Respondents. 

NOTICE OF APPEAL 

Index No. 2012-0810 

PLEASE TAKE NOTICE that the Respondents The Village of Painted Post, Painted Post 

Development, LLC and S\VEPI, LP (collectively "Respondents"), hereby appeal to the Appellate 

Division of the Supreme Court, Fourth Judicial Department, from the Decision and Order of the 

Supreme Court, Steuben County, Hon. Kelli1eth R. Fisher, Supreme Court Justice Presiding, dated 

March 25, 2013, entered in the Steuben County Clerk's Office on April 8,2013, with :'\fotice of 

Entry served by mail upon Petitioners' counsel on April 12, 2013. i\ copy ofthe Decision and Order 

is attached hereto as Exhibit "A" and Respondents hereby appeal from each and every part of the 

Decision and Order, except that part of the Decision and Order which dismissed'the Second and 

Third Causes of Action of the Verified Petition. 
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HARRIS BEACH ~ 
ATTORNEYS "T LAW 

Dated: April 22, 2013 

TO: Richard J. Lippes, Esq. 

Richard J. Lippes & Associates 
1109 Delaware Avenue 
Buffalo, New York 14209 

Rachel Treichler, Esq. 
7988 Van Amburg Road 
Hammondsport, NY 14840 

John K. Fiorilla, Esq. 
Capehmi Scatchard 
Suite 300 S 
8000 Midlantic Drive 
Mt. Laurel, NJ 08054 

D 

HARRIS BEACH PLLC 

I /I 
/~// ~// .. 

By:K'J ~~-:.~ 
~oseph D. Picciotti 

John A. Mancuso 
Attorneys for Respondents 
The Village of Painted Post, 
Painted Post Development LLC and Swepi, LP 
99 Garnsey Road 
Pittsford, New York 14534 
(585) 419-8800 

2 



AFFIDAVIT OF SERVICE OF NOTICE OF APPEAL, SWORN TO ON APRIL 22, 2013 [4­5]
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HARRIS BEACH i! 
ATTORNF.YS AI LAW 

STATE OF NEW YORK 
SUPREME COURT 

D 

COUNTY OF STEUBEN 

In the Matter of the Application of the SIERRA CLUB; /lFf;J j)/J VJ~P 5:r(/lC"e 
PEOPLE FOR A HEALTHY ENVIRONMENT, INC.; NQ.1'iI@E:@~L 

COALITION TO PROTECT NEW YORK; JOHN MARVIN; 
THERESE FINNERAN; MICHAEL FINNERAN; VIRGINIA Index No. 2012-0810 
HAUFF; and JEAN WOSINSKI, 

Petitioners, 

For a Judgment Pursuant to Article 78 
Of the Civil Practice Law and Rules 

-against-

THE ViLLAGE OF PAINTED POST; PAINTED POST 
DEVELOPMENT, LLC; SWEPI, LP; and the WELLSBORO 
AND CORNING RAILROAD, LLC, 

Respondents. 

STATE OF NEW YORK 

COUNTY OF MONROE ) ss: 

Karen M. Trost, being duly sworn, deposes and says that she resides in the Town of 

Hemietta, State of New York, that she is over the age of eighteen years and is a legal administrative 

assistant in the law firm of Harris Beach PLLC, attorneys for Respondents. That on the 22nd day of 

April, 2013 before 7:00 p.m., at the Town of Hemietta, County ofMomoe and State of New York, 

deponent served a copy ofthe foregoing Notice of Appeal addressed to the address designated by 

the attorney for that purpose, by depositing a true copy thereof, properly and securely enclosed in a 

sealed wrapper, with full postage prepaid thereon, in a U.S. Postal depository maintained under the 

exclusive care and custody of the United States Postal Service within the state, directed to: 

Richard J. Lippes, Esq. 
Richard J. Lippes & Associates 
1109 Delaware Avenue 
Buffalo, New York 14209 

Rachel Treichler, Esq. 
7988 Van Amburg Road 
Hammondsport, NY 14840 
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HARRIS BEACH ~ 
A I rORNEl'S AT LAW 

John K. Fiorilla, Esq. 
Capehart Scatchard 
Suite 300 S 
8000 Midlantic Drive 
Mt. Laurel, NJ 08054 

SW~fll to before me this 
.,t.:.J"cf<}y of April 201 " 

1~~<£:1:.~~~,-",,'.a/:L!!' £ ~1 

JEI\N M. LI\MICElA 
Notary Public, State of New York 

No.01MC6005228 
Commission Expires April 27, 204" 

D 

Karen M. Trost 

2 



DECISION AND ORDER, DATED MARCH 25, 2013 [6­40]

6D 

STATE OF NEW YORK 
SCPREME COURT COUNTY OF STEUBEN 

In the Matter of the Application of 
the SIERRA CLUB, 
PEOPLE 20R A HEALTHY ENVIRONMENT, INC., 
COALITION TO PRO~ECT NEW YORK; 
JOHN MARVIN; THERESA FINNERAN; 
MICHALS FINNERAN; VIRGINIA HAUFF, 
and JEAN WOSINSKI;J 

Petitioner, 

v. 

THE VILLAGE OF PAINTED POST; 
PAINTED POST DEVELOPMENT, LLC; 
SWEPI, LP; and 
WELLSBORO AND CORNING RAILROAD, LLC, 

Respondent. 
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Fee Amt: $210.00 Page 1 Df 36 
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Judith M. Hunter County Clerk 

Fil e2012-00000810 

Respondents move to dismiss this CPLR Article 78 proceeding 

on grounds that petitioners lack standing to maintain this 

proceeding, CPLR §321l(a) (3) f and that petitioners fail to state 

a cause of action, 3211 (a) (7). Alternatively, respondents move 

for summary j:.rdgment pursuant to CPLR §3212. The court turns 

be disposed, and then returns to the difficult issues presented 

by the first cause of action on the record in this case. 

Second and Third Causes of Action Dismissed 

The second cause of action alleges that respondents violated 

the Water Supply Law, specifically §15-15G5.1, by failing to 

1 



7D 

obtain a permit from the New York state Department of 

Environmental Conservation ("DEC"). Respondents argue that this 

cause of action must be dismissed because there is no private 

right of action to enforce the Water Supply Law. Petitioners 

concede this point, however. "Respondents have rightly pointed 

out that the statute requiring this permit does not provide a 

private right of act~on for its enforcement, and Petitioners 

concede this point." Petitioners' Memorandum of Law in Opposit~on 

to Respondents' Motion to Dismiss and/or for Summary Judgment, 

and in Support of Petitioners' Article 78 Petition, fn. 31. The 

second cause of action is, therefore, dismissed. 

Petitioners' third cause of action must be dismissed as this 

court is without jurisdiction to determine whether a permit is 

required to operate the transloading facility. ':'hat 

determination lies exclusively with the Surface Transportation 

Board and federal courts. 

It is undisputed by the parties that the STB has 

jurisdiction over the transloading facility. See~, Green 

Mountain R.R. Corp. v. Vermont, 404 F.3d 638, 640 (2d Cir. 2005) 

Petitioners' third cause of action asserts that respondent 

Wellsboro and Corning Railroad, LLC! ("WeOR") failed to obtain a 

permit from the Surface Transportation Board ("STB") or the 

Federal Railway Administration ("FRA") allegedly required for the 

installation of rail spurs and construction and operation of rail 

2 



8D 

loading facilities. Petitioners maintain that, prior to the 

granting of any permit by the STB or FRA, an environmental review 

under ~he National Environmental Policy Act, 42 U.S.C. §4321 et 

seq., is required and thaL respondents have thus avoided such 

review. 

Respondents argue that, while STB has jurisdiction over the 

issue, it would not regulate or issue a per~it in this case 

because the construction and operation of the water trans loading 

facility Gualifies as ancillary track for which an STB permit is 

~ot required, and authority to issue such a per~it resides 

exclusively with the STB. Pe~itioners respo~d that such a 

permit is in fact necessary in this case. 

The federal statute which relates to the questioned 

regulatory approval for the transloading facility is 49 U.S.C. 

§l0101. The general jurisdictional provision of the ICCTA 

(2) the provides that ~[tJhe jurisdiction of the [STB] over. 

construction, acquisition, operation, abandonment, or 

discontinuance of spur, industrial, team, switching, or side 

tracks, or facilities, even if the tracks are located, or 

_. ----~ln-fe n d edtObe~IO caTecr;-e n fl r eTy-·~Iri-o ii e--S ta te,-Ts ex elus i ve: j;-49---~- ---- -

u.S.C. §lOSOl(b) (2). The statute further provides for the 

express preemption of other laws and remedies: "Except as 

otherwise provided in this part, the remedies provided under this 

part with respect to regulation of rail transportation are 

3 



9D 

excl u.s i ve and preempt the remedies proV:ld~ under Federal or 

State law." 49 U.S.C. §10501(b). 

This preemption clause has been found to evidence a clear 

congressional intent to broadly preempt state and local 

regulation of integral rail facilities. PejeDscot Indus. Park~ 

Inc. v. Maine Cent. R. Co., 215 F.3d 195, 202 (pt cir. 2000); 

Wisconsin Cent. Ltd. v. City of Marshfield, 160 F.S~pp.2d 1009, 

1013 n'J. D. Wis. 2000). 

In Matter of Metropolitan Transp. Auth., 32 A.D.3d 943 (2d 

Dept. 2006), the Appellate Division considered whether it had 

subject matter jurisdic~ion to entertain a lawsuit concerning an 

emine~t do~ain proceeding to acquire a railroad access easement 

by condemnation. Matter of MetroDolitan Transp. Auth., 32 

A.D.3d at 944. The Appellate Division found that "condemnation 

is regulation" and that the STB had exclusive reg~latory 

authority. Id., 32 A.D.3d at 945-946. In tha~ case, the court 

held that the ICCTA preempted the condemnation proceeding and it 

determined to dismiss the petition, reasoning that "no petition 

has been filed with the STB, nor has that board otherwise been 

-- ---- cori-s ul-t ed--W-n:l1-re 9 a ra-FOTtKe- regula tory -a pprov aY--,iElssue he r e] 
[and that] by reason of the exclusive jurisdiction over 

railroad matters which reposes in the STB, [] the courts of our 

State lack subj ect matter jurisdiction to entertain it." Id., 32 

A.D.3d at 946. Petitioner's third cause of action must dismissed 

4 



10D 

for the same reason. 

Respondent makes an alternative argument in Reply that, 

under the doctrine of primary jurisdiction, the court should 

defer the reso~ution of this cause of action pending a 

determination by the STB. The purpose of "[tlhe doctrine of 

primary j~risdiction: [isJ to "co-ordinate the relationship 

between courts and adrrinistrative agencies" and to give the 

principal responsibility for adj~dicating the merits of disputes 

requiring special competence to the agency with the necessary 

expertise. Uni~ormed Firefighters Ass'n v. New York, 79 N.Y.2d 

236,241-242 (1992); United States v. Western Pac. R.r. Co., 352 

U.S. 59, 63-64 (1956) (primary jurisdiction "comes lnto play 

whenever enforcement of the claim requires the resolution of 

issues which, under a regulatory scheme, have been placed within 

the special competence of an administrative body") . 

The court agrees that, although the regulatory scheme at 49 

U.S.C. §lOlOl et seq. places with STB the determination whether 

STS need issue a permit to operate the transloading facility, 

deferral of this case is not appropriate. First, as noted above, 

issuance o~ permit is regulation every bit as much as 

condemnation, and STS's exclusive authority over railroad 

regulation has caused the Appellate Division to hold that New 

York courts are without subject matter jurisdiction. Moreover, 

the doctrine of primary jurisdiction provides for staying the 

5 
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case pending the administrative determination. This the court 

cannot do for the additional reason that Congress has placed 

review of STB decisions exclusively in the hands of the federal 

courts at the Cour~ of Appeals level pursuant to 28 U.S.C. 

§§2321 (a) and 2342 (5). The Court of Appeals "has exclusive 

jurisdiction ~o enjoin, se~ aside, suspend ... or to determine 

the validity of (5) all rules, ~e~ulations, or final orders 

of the Surface T~ansportation Board . . ." 28 U.S.C. §232l (a).1 

Consequently, a stay of the action pending STB cie~ermination is 

not possible as this cou~t has no jurisdic~ion to review STB 

The statute provides that: [a] 
person . . . may file with the 
Board a complaint about a violation 
of [49 U.S.C. §§lOlOl, et seq.] by 
a rail carrier providing 
transportation or service subject 
to the jurisdiction of the Board. 
. . The Board may dismiss a 
complaint it determines does not 
state reasonable grounds for 
investigat~on and action. However, 
the Board may not dismiss a 
complaint . . . because of the 
absence of direct damage to the 
complainant. 49 U.S.C.S. §1170l(b) 

~~ _________ ~ ____ ~ __ (_1--9-£)8). I f a vi 0 1 a Ut>n-iB-:foHRBt---
the STB "shall ~ake appropriate 
action ~o compel compliance. 
"49 U.S.C.S. §1l70l(a) (1998). The 
STB may enter a declaratory order 
pursuant to 5 U.S.C. § 554 (e) and 
49 U.S.C. §72l(a). 

flynn v. Burlington Northern Santa fe Corp'l 
98 F. Supp. 2d 1186, 1191 (E.D. Wash. 2000). 

6 
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determinations. 

As the District Court in Buffalo S. R.R. v. ViII. of 

Croton-On-Hudson, 434 F.Supp.2d 241, 253 (S.D.N.Y. 2006) 

observed: 

These are the exclusive, 
Congressionally-mandated remed~es for [the 
railroad's) purported violation of the ICCTA. 
Significantly, Congress has not vested the 
federal courts with authority to impose 
penalties for a violation of Chapter 109's 
licensing regulations unless the STB brings a 
civil proceeding. Certainly nothing in the 
rCCTA suggests that a carrier's violation of 
the licensing provisions of that Act renders 
it and its facilities subject to the 
jurisdiction of states and localities, 
thereby thwarting Congress' clear intent that 
rail carrier facilities of all sorts be 
created, operated and discontinued only at 
the behest of the Surface Transportation 
Board. In fact, section 10501 clearly states 
that "remedies provided under this part ... 
preempt the remedies provided under Federal 
or State law." 49 U.S.C. §1050l(b). To put it 
succinctlYr illegal operations by a rail 
carrier do not preempt preemption 

434 F.Supp.2d at 253 (emphasis supplied).2 

2 The situation would be different if there was any bona 
fide dispute that a rail carrier operated the transloading 
facility, or that STB might disclaim primary jurisdiction, in 

----wtrich-co.-se--a-st-a-y-r-a-t:-her---tha-fl-d-i smi S5 a 1 i-s-apprv-pr-i-a-t-e. F-±-nenrWTI 
Cemetery v. Coastal Distribution, LLC, 74 A.D.3d 938, 941 (2d 
Dept. 2010). Here, however, no party suggests that there is a 
procedure for STB to disclaim primary jurisdiction in a case like 
this, and there is no question that respondent WCOR (to whom the 
property was leased for construction and operation of the 
transload facility) is a licensed rail carrier. New York & 
Atlantic Railway Company v. Surface Transportation Board 
(Pinelawn Cemetery Corporation), 63~ F.3d 66, 74 (2d Cir. 
2011) ("where the railroad maintains the appropriate control over 
the transload facility, the STB exercises its exclusive 
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Further, the court does not find that petitioners have 

properly asserted a NEPA claim as such review is only triggered 

where STB determines that a permit is necessary. Consequently~ 

the STB not havi~g been consulted, and not having determined that 

a NEPA review is necessary, any NEPA cause of action is 

premature. Moreover, there is no private right of action under 

NEPA. Flynn v. Burlington Northern Santa Fe Corp., 98 F.Supp.2d 

at 1193 (citing Sierra Club v. Penfold, 857 F. 2d 1307 I 1315 (9 th 

Cir. 1988[NEPA itself authorizes no private right of action]) 

Accordingly, petitioners' third cause of action is 

dismissed. 

SEQRA - STANDING 

Respondents, the Village of Painted Post (the "Village U
), 

Painted Post Development, LLC ("PPD") and SWEPI, LP ("SWEPI") 

move to dismiss the first cause of action challe~ging the 

Village's review pursuant to the New York State Environmental 

Quality Review Act ("SEQRA") on grounds that the petitioners lack 

standing. Although in the dissent on the issue of standing in 

Matter of Save the Pine Bush, Inc. v. Common Council of the City 

of Albany, 13 N.Y.3d 297 (2009), Judge Pigott summarized the 

primary rule of standing upon which the majority predicated its 

decision: 

SEQRA cases involving standing issues have 

jurisdiction and federal preemption applies") . 

8 
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been decided under rules set down by this 
Court i~ Society of Plastics Indus. v. County 
of Suffolk (77 N.Y.2d 761 [1991J). In that 
case, we recognized that the Legislature did 
not intend every person or citizen to have 
the right to sue to compel SEQRA compliance 
(id. at 770). Rather, in order to have 
standing, a party must demonstrate an "injury 
in fact"--an actual legal stake in the matter 
being adjudicated--which fal~s within the 
"zone of interests, or concerns, sought to be 
promoted or protected by the statutory 
provision under which the agency has acted" 
(id. at 772-773 [citations omitted]). with 
particular reference to land use cases, we 
held that the injury must constitute a 
"special harm" such that the party would 
"suffer direct harm, injury that is in some 
way different from that of the public at 
large" (id. at 774). In other words, the 
plaintiff must show a "direct interest in the 
administrative action challenged, different 
in kind or degree from the public at large~ 
(id. at 775). 

Natter of Save the Pine Bush, Inc. v. Common Council of the Ci t.Y 

of Albanv, 13 N.Y.3d 297,308-309 (2009) (Pigott, J., concurring) 

"These same principles of standing apply whether the party 

seeking relief is one person or . . an association of persons." 

Soc'y of Plastics Indus. v. County of Suffolk, 77 N.Y.2d 761, 775 

(1991) . Fer organizational petitioners, it is also required 

"that some or all of the members themselves have standing to sue, 

for standing which does not otherwise exist cannot be supplied by 

the mere multiplication of potential plaintiffs." Dental Soc. of 

New York v. Carey, 61 N.Y.2d 330,333 (1984). 

The Village, PPC and SWEPI contend that the organizational 

petitioners have failed to allege that any of their members have 

9 



15D 

or would have standing in this action. That is, according to 

respondents, the organization petitioners have not alleged any 

h~rm to their members "different in kind or degree from the 

public at large." Matter of Save the Pine Bush, Inc. v. Common 

Council of the City of Albany, 13 N.Y.3d at 309. 

Petitioners point out that the Court of Appeals has held 

that "an appropriate representative association should have 

standing to assert rights of the individual members of the 

association where such persons may be affected by a rezonin~, 

variance or an exception determination of a zoning board." 

Douglaston Civic Association v. Galvan, 36 N.Y. 1, 14 (1974). 

They point to the affidavits of organization members who aver 

that members live above the Corning Aquifer or Elimra-

Horeseheads-Big Flats aquifer in Painted Post, in Corning, 

Elmira, Horseheads and Big Flats. 3 Those affidavits allege that 

members will be adversely affected by contaminated or diminished 

drinking water supplies, blockages associated with increased rail 

and automobile traffic, and noise and air pollution from the rail 

loading facility. These generalized environmental injuries are 

-------lnsufITclent an~ dlfferent Uian those suTlereCfOy the public 

at large, and petitioners adduce no probative evidence4 that the 

3 See affidavits of Sierra Club member Kate Bartholomew, 
People for Healthy Environment, Inc. president Ruth Young. 

4 On ~he requirement of proof, as opposed to mere pleading, 
on the standing issue, see Matter of Noslen Corporation v. 

10 
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injuries to its members are in any ~anner different than t~ose 

impacting the public at large. Dental Soc. of New York v. Carey, 

61 N.Y.2d at 333. 

Further, as respondents point out, none of the individual 

petitioners assert that they are members of the organization 

respondents. 5 Accordingly I the organizational petitioners do not 

have standing to challenge respondents' SEQRA review. An 

association or organization "must show that at least one of its 

members would have standing to sue, that it is representative of 

the organizational purposes it asserts and that the case would 

not require the par~icipation of individual members." New York 

State Assn of Nurse Anesthetists v. Novello, 2 N.Y.3d 207, 211 

(2004). See Matter of Hudson Property Owners' Coalition, Inc. v. 

Slocum, 92 A.D.3d 1198, 1199 (3d Dept. 2012); In re Citizens 

Emergencv COffiffii ttee to Preserve Preservation v. T iernev, 70 

A.D.3d 576, 576-77 (lst Dept. 2010). Petitioners fail on the 

first element. 

Turning to the individual petitioners (excepting John 

ontario County Bd. Of Supervisors, 295 A.D.2d 924, 925 (4 th Dept. 
2002); Matter of Piela v. Van Voris, 229 A.D.2d 94,95 (3d Dept 
1997) ("the distinction is pan::icularly g-erIT.ane in a CPLR Article 
78 proceeding") . 

5 Eugene Stolfi, of Corning, alleges that he is a member of 
The Sierra Club, but he is not an individual petitioner. He only 
"speculates that water removal for rail shipments for fracking in 
Pennsylvania is increasing the hardness of the water in this 
aquifer." Stolfi affidavit. 

11 



17D 

Marvin, who is separately analyzed), respondents argue t~at they 

have made only generalized allegations of harm that are no 

different than that experienced by the general public. 

Respondents assert that concerns about quantity and quality of 

drinking water and new traffic patterns and noise pollution are 

unsupported and insufficient. The court agrees. Alleged harm 

associated with traffic patterns and noise levels and water 

quality in general are too generalized and are not distinct from 

the harm suffered by the public at large. Socrv of Plastics 

Indus. v. County of Suffolk, 77 N.Y.2d at 775; Save Our Main 

Street Buildings v. Greene County Legislature, 293 A.D.2d 907, 

909 (3d Dept. 2002) ("standing cannot be based on the claim that 

'a project would "indirectly affect traffic patterns, noise 

levels, air quality and aesthetics throughout a wide 

area'" ") (quoting Oates v. Vi llage of Watkins Glen, 290 A. D. 2d 

758,481 (3d Dept. 2002) and Society of Plastics, 77 N.Y.2d at 

775); Matter of Gallahan v. Planning Ed of City of Ithaca, 307 

A.D.2d 684, 685 (3d Dept. 2003) ("traffic patterns, noise levels, 

air quality and aesthetics throughout a wide area," [ J generally 

-----are in-suff{cient to establish standing"). "While standing has 

been afforded parties who have shown that the proposed action 

might affect the parties' water su~plied by a well that could be 

impacted by s~orm water drainage (~ Matter of 1'1any v. Village 

of Sharon Springs Board of Trustees, 218 A.D.2d 845; Chase v. 

12 
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Board of Education of the Roxbury School District, 188 A.D.2d 

192), courts have denied standing 'where the inj ury alleged 

invclves water supplied to the public at large. (See, e.g., 

Schulz v. Warren County Bd. Of Supervisors, 206 A.D.2d 672; 

Otsego 2000, Inc. v. Planning Bd. Of the Town of Ostego, 171 

A. D. 2d 259) ." In re Application of Creton Watershed Clean Water 

Coalition, Inc. 2 Misc.3d 1010(A), 784 N.Y.S.2d 919 (Table), 2004 

WL 829434 (Sup. Ct. West. Co. April 1, 2004). 

As well explained by the Third Departme~t, in Save the Pine 

Bush "the Court of Appeals did not remove the requirement that a 

member of the organization seeking standing experience actual 

harm, but, rather, held that such harm can be proven by a direct 

interference wlth an individual's ability to experience and enjoy 

a natural resource, even if that indivldual does not live in 

close proximity to that resource, so long as the individual can 

demonstrate that he or she regularly uses the area to be 

impacted." Finger Lakes Zero Waste Coalition, Inc. v. Marte~s, 95 

A.D.3d 1420, 1422 n.1 (3d Dept. 2012). 

F~rthermore, contrary to petitioners' argument, the case of 

rJIatter of Save the Pine Bush, Inc. v. Common Council of the City 

of Albany, 13 N.Y.3d 297, supra, does not aid petitioners' 

standing argument. Petitioners seek to take advantage of the 

holding of Save the Pine Bush by reference to their members' use 

and enjoyment of the Corning and downstream aquifers and their 

13 
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interest in a clean and adequate water supply. Standing 

predicated upon similar generalized allegations was rejected in 

Long Island Pine Barrens Society, Inc. v. Plannino Board Town of 

Brookhaven, 213 A.D.2d 484, 485-86 (2d Dept. 1995) ("generalized 

allegations that this ~roject will have a deleterious impact upon 

the aquifer lying beneath South Setauket Fine Barrens are 

insufficient to establish their standing"). As in Clean Water 

Advocates of New York, Inc. v. New York State Dept. of Environ. 

Consv., 103 A. D. 3d 1006, 2013 WL 626923 (3d Dept. Feb. 21, 2013), 

petitioners' allegations of harm to any individual petitioner, or 

to the organizations' petitioners' members, by reason of 

deleterious effects of the project on the water supply are wholly 

spec'J.lative and conj ectural. Id. 103 l'L D. 3d at ("any clai.:n of 

e~vironmentally-related injury to these water bodies as a result 

of DEC's acceptance of the SPPP is devoid of evidentiary support 

and far too speculative and conjectural to denonstrate a specific 

injury-in-fact"). Moreover, "[a]lthough petitioner[s] alleg[eJ 

that its members use the water bodies for recreationa: purposes 

and as their potable water source, [they] d[o] not allege, 

much less submit eVlaence-~-TD.aT any o~. . [their] nembers do 

so any more frequently than any other person with physical access 

to those same resources." rd. 103 A.D.3d at Accordingly, 

Save the Pi~e Bush is unavailing to petitioners on this record. 

Hoping that he will confer standing on all petitioners, 

14 
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Matter of Humane Society v. Empire State Dev. CorD., 53 A.D.3d 

10l3, 1017 n.2 (3d Dept. 2008) ("inasmuch as one of the 

petitioners has standing, it is not necessary to address 

respondents' challenges regarding the standing of the re~aining 

petitioners"), the c:osest petitioner, John Marvin, asserts that 

he lives "one-half block" from the water loading facility, and in 

eye-sight of it across a school athletic field. 6 He avers that 

train noises have woken him up at night ard that this is ~arm not 

suffered by the general public. ~r. Marvin does not distinguish 

this noise from that of the previous train noises associated with 

the existing rail line or from the former industrial use of the 

area. Matter of Finger Lakes Zero Waste Coalition, Inc. v. 

Hartens, 95 A.D.3d 1420, 1422-23 (3d Dept. 2012) ("Roll's 

6 It is true that Harvin lives close enough that he can see 
tr:e trans loading faci:ity f;:-om his front porch. The courts "have 
recognized standing based upon an allegation that a petitioner 
resides in the immediate vicinity of a project that will affect 
the petitioner's scenic view." Ziemba v. City of Troy, 37 A.D.3d 
68, 71-72 (3d Dept. 2006) (citing Matter of Steele v. To,m of 
Salem Planning Bd., 200 A.D.2d 870, 872 [3d Dept. 1994J; Matter 
of McGrath v. Town Bd. of Town of N. Greenbush, 254 A.D.2d 614, 
616 [3d Dept. 1998]). However, if "a view of an abandoned 
landfill can hardly be characterized as the type of 'scenic view' 

-------tiTat-ma y be--a-rete-v-a-rtt---+a-e-~G-r-+n--es-t-a-b-l-i--s-h-.i-ng--s-tarrdi-rrg-,"-fra-l-J:affirf'l­

v. Planning Bd. of Citv Of Ithaca, 307 A.D.2d 684, 685 (3d Dept. 
2003), neither can a view of the abandoned Ingersoll Rand foundry 
plant facility confer standing associated with proximity. 
Compare Ziemba v. City of Troy, 37 A.D.3d at 72 (standing 
conferred by scenic view of historic buildings proposed to be 
demolished). Nor does Marvin establish that his view of the 
facility involves "any adverse effects on scenic view [that) 
would be . . . differen: for [hi J m than for the public at large" 
in the area. Matter of Save Our Hain St. Bldgs. v. Greene County 
Legislature, 293 A.D.2d at 909. 
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affidavi t stating that she can presently hear some noise from the 

landfill does not indicate if, or to what extent, the noise level 

changed in November 2010 once work began in the soil borrow area. 

Roll's generalized assertions that the project will increase her 

exposure to noise and dust are insufficient to demonstrate that 

she will suffer damages that are distinct from those scffered by 

the public at large") Marvin's undifferentiated complaint of 

train noise, however, may be considered in the context of an 

industrial and rail facility which fell into disuse for a 

considerable period of tlme prior to construction of the subject 

project, and thus his complaint of rail noise is availing to show 

harm distinct from that suffered by the general public. 

It is urged in connection with Marvin that the inference of 

injury exception to the rule requiring proof of damages different 

than that to the public applies because he owns property in close 

proximity to the site where the action is carried out. See~, I 

Matter of Sun-Brite Car Wash. Inc. v. Board of Zoning of Appeals 

of Town of North Hampton, 69 N.Y.2d 406 (1987). "[AJ property 

owner in 'proximity to premises that are the subject of a zoning 

determination IDa y n a vest anCfIl1gl:Osee k j \TdTcrar-revTewwiTI1out--~- -­

pleading and proving special damage, because adverse effect or 

aggrievement can be inferred from the proximity." Matter of 

Stumpo v. DeMartino, 283 A.D.2d 954, 954 (4 th Dept. 2001) (citing 

Matter of Sun-Brite Car Wash, Inc. v. Board of Zoning of Appeals 
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of Town of North Ha~pton, 69 N.Y.2d at 409-410). O~ the other 

hand, "when no zoning-related issue is involved, there is no 

presumption of standing to raise a SEQRA challenge based on a 

party's close proximity alone. N Save Our Main Street Buildings v. 

Greene County Legislature, 293 A.D.2d at 908. See Rent 

Stabilization Ass'n of N.Y.C., Inc. v. Miller, 15 A.D.3d 194, 

194-95 (1st Dept. 2005) ("Since the instant case does not involve 

a zoning enactment, petitioners are not entitled to the 

presumption that they have suffered harm"). 

According to his affidavit and the petition, John Marvin 

lives a half block from the water loading facility. No other 

measurement of distance is offered in Petitioners' papers. This 

alone might be fatal to his claim of standing, Matter of Piela v. 

Van Voris, 229 A.D.2d 94, 95 (3d Dept 1997), b~t respondents 

concede that he lives .3 miles, or 1,584 feet, from the 

trans loading facility. Unfortunately, respondents measure that 

distance a~ong Charles Street down from Marvin's address to the 

intersection of West Water Street and up West Water to the 

address of the transloading facility. This is a circuitous 

----- .--------------

ro~te, however, inasmuch as the facility was built between West 

Water and West Chemung Streets, and is actually closer to'West 

Chemung Street where the old rail li~e is situated than West 

Water Street. Accordingly, the real distance must be 

considerably shorter than respondents estimate. Measurement of 
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the isololese of the triangle depicted in the piccotti affidavit 

(Exh. 8) would yield a distance as the crow flies to th~ West 

Water Street address of some 1,180.6 feet, and the court 

concludes that about a third of that distance ~eeds to be 

subtracted given where the facility is situate between West Water 

and Chemung Streets. In any event, the true distance is less 

than 1,000 feet. 

As observed in Finger Lakes Zero Waste Coalition, I~c. v. 

Martens, 95 A. D. 3d at 1421-22, there can be found cases denying 

the proximity presumption on distance grounds shorter than the 

court concludes separates the facility from Marvin's house. See 

Matter of Gallahan v. Planning Bd. of City of Ithaca, 307 A.D.2d 

684, 685 [3d Dept. 2003], Iv. denied 1 N.Y.3d 501 [2003] [no 

presumpticn at 700 feet]; Matter of Oates v. Village of Watkins 

Gle:1, 290 A.D.2d 758, 760-761 [3d Dept. 2002] [no presumption at 

530 feet]; Matter of Bueraer v. Town of Grafton, 235 A.D.2d 984, 

985 [3d Dept. 1997], Iv. denied 89 N.Y.2d 816 [1997] [no 

presumption at 600 feet]; Matter of Burns Pharm. of Rensselaer v. 

Conley, 146 A.D.2d 842, 844 [3d Dept. 1989] [no presumption at 
---- ------------- --------- -----

1,000 feet]), all cited in Finger Lakes Zero Waste Coalition, 

Inc. v. Martens, supra. See also, Matter of Rediker v. Town of 

Philipstown, 280 A.D.2d 548 (2d Dept. 2001) (one-third of a mile 

not in close proximity [586.66 yards]). Fourth Department 

precedent, however, would support application of the presumption 
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if the proximity pres'Jmption was otherwise availableo Matter of 

ontario Heiahts Ho~eowners Assoc. v. Town of Oswego Planning 

Board, 77 A.D.3d 1465 (4 th Dept. 20l0) (petitioner owning property 

697 feet from the subj~ct property line and 1,242 from the edge 

of the proposed building improvements, and who alleges injury 

fro~ the decision to permit the developer to construct a private 

sewage treatment plant theron instead of using the municipal 

sewage system. has standing inferred from proximity); Matter of 

Michalak v. Zoning Board of Appeals of Town of Pomfret, 286 

A.D.2d 906 (4 th Dept 2001) (acve:::se affect or aggrievement can be 

inferred where pe~itioners own property 20C feet from the subject 

property) . 

Petitioners rely on another such case, Matter of La Delfa v. 

Village of Mt. Morris, 213 A.D.2d ::"024 (4 th Dept. 1995), but such 

~eliance is misplaced as would be reliance on the last two cases 

cited in the iDIDediately preceding paragraph. First, upon 

searching the Record on Appeal, specifically then Acting (now 

Appellate Division Associate) Justice Nancy Smith's decision, the 

cited case involved nlegislative" municipal action which 

"effectively create[d] a change or amendmen~ to the zoning 

ordina:lces of the municipality." Id. Record on Appeal, at 19 

(Smith, J.l. Accordingly, as alluded to above, an infe~ence or 

presump~ion of inj ury by reason of proxirr,i ty was perrr.issible. 

Save Our Main Street Buildings v. Greene County Legislature, 293 
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A.D.2d at 908 ("when no zoning-related issue is involved, there 

is no presumption of standing to raise a SEQRA challenge based on 

a party's close proximity alone"); Rent Stabilization Ass'n of 

N.Y.C. tIne. v. Miller, 15 A.D.3d 194, 194-95 (1st Dept. 

2005) ("Since the instant case does not involve a zoning 

enactment, petitioners are not entitled to the presumption that 

t~ey have suffered harmN) . ~ere, no zoning related issue is 

present, and accordingly the court cannot credit petitioners' 

invocation of the inference of injury presumption. 

The court is left, therefore, with Marvin's proximity and 

complaint of Lrain noise newly introduced into his neighborhood, 

which he maintains, and the court ~inds, is different than the 

noise suffered by the public in general. In other words, this is 

not a proximity "without more" case; Marvin has standing. Compare 

Clean water Advocates of New York, Inc. v. New York State Dept. 

of Environ. Consv., 103 A.D.3d 1006, at (proximity to 

the proposed project does not, without more, give rise to a 

presumption") . 

Because Marvin has standing, the court need not dismiss the 

other petitioners who do not have standing. MaLter of Humane 

Society v. Empire State Dev. Corp., 531LD.3d 1013,1017 n.2 (3d 

Dept. 2008) ("inasmLch as one of the petitioners has standing, it 

is not necessary to address respondents' challenges regarding the 

standing of the remaining petitioners"). 
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SEQRA - MERITS 

The purpose of SEQRA "is to inject environmental 

considerations directly into governmental decision making." 

Matter of Coca-Cola Bottling Co. v. Board of Estimate, 72 N.Y.2d 

674, 679 (1988). 

It is well established that SEQRA "is a law 
of general applicability" (Matter of Sour 
Mtn. Realty, Inc. v. New York State Dept. of 
Envtl. Conservation, 260 A.D.2d 920 1 923,688 
N.Y.S.2d 842 [1999], Iv denied 93 N.Y.2d 815, 
719 N.E.2d 923,697 N.Y.S.2d 562 [1999]). 
Moreover, the Legislature has declared "that 
'to the fullest extent possible' statutes 
should be administered by t~e State a~d its 
political subdivisions in accordance with the 
policies set forth in SEQRA and that 
environmental factors should be considered in 
reaching decisions on proposed projects." 
(Matter of Tri-County Taxpayers Assn. v. Town 
Bd. of Town of Queensbury, 55 N.Y.2d 41, 46, 
432 N.E.2d 592, 447 N.Y.S.2d 699 [1982 of 
Tri-County Taxpayers Assn. v. Town Bd. of 
Tm-m of Queensbury, 55 N.Y.2d 41, 46, 432 
N.E.2d 592, 447 N.Y.S.2d 699 [1982] [quoting 
ECL 8-0103 (6)J). 

City Council v. Town Bd., 3 N.Y.3d 508, 515-16 (2004) 

"Under SEQRA, the individual agency having the primary 

authority to approve or disapprove a particular project 

assessment (see, ECL §§8-0105 [7]; 8-C109, 8-0111)." Matter of 

Long Island Pine Barrens Society, Inc. v. Plannina Board of the 

Town of Brookhaven, 80 N.Y.2d 500, 515 (1992). "In reviewing 

whether a determination was made in accordance with SE::QRA and its 

implementing regulations, the court is "limited to reviewing 
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whether the determination was made in violation of lawful 

proced~rer was affected by an error of law or was arbitrary and 

capricious or an abuse of discretion." Matter of Gernatt Asphalt 

Prods. v. Town of Sardinia, 87 N.Y.2d 668, 688 (1996). 

The court finds that the Village's Type II designation of 

the Surplus Water Sale Agreement ("Agreement") was arbitrary and 

capricious, but for reasons different than those posed by 

petitioners. The Village also violated SEQRA when it failed to 

consider the environ:nen':al impact of the JI.greement with that of 

the Lease. 

Under SEQRA, an action is either a Type I, Type II, or 

l]nlis':ed. "[AJ Type I action carries with it the presumption 

that it is likely to have a significant adverse impact on the 

environment and may require an EIS. "For all individual actions 

which are Type I or Unlisted, the determination of significance 

must be made by comparing the impacts which may be reasonably 

expected to result from the proposed action with the criteria 

listed in section 617.7(c)." 6 NYCRR §617.4(a) (1). Type II 

actions are those actions that "have been determined not to have 

----~ significant--Irnpacton~the envfrorirnent:-II---6--NYCRR § 617 -.--5-raT-~------------ .. ------- -----"-

The Type I and Type II actions listed in the regulations are 

applicable to all agencies. An Unlisted action is one that is 

"not identified as Type I or Type II action . . 6 NYCRR 

§617.2(ak) . "Unlisted actions range from very minor zoning 
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variances to complex construction activities falling just below 

the thresholds for Type I actions " SEQR Handbook, p. 27 

(3d ed. 2010). 

The SEORA regulations specifically provide that a Type I 

action occurs when the agency directly undertakes, funds or 

approves "a project or action that would use ground or surface 

water in excess of 2,000,000 gallons per day ["gpd"] ,n 6 NYCRR 

§617.4 (b) (6) (ii). Here, the Surplus tvater Sale Agreement 

(sometimes the "Agreement") calls for the sale of only 1,000,000 

gpd. The Village designated the Agreement as a Type II ~ction 

under 6 NYCRR §617. 5 (b) (25) [purchase or sale of "furnishings, 

equipment or supplies, including surplus government property. 

However, § 61 7 .5(b) (25) is not applicable to the Agreement 

as the regulations implicitly designate water uses falling below 

the listed threshold as an Unlisted action, for the following 

reasons. 

Numerous listed Type I actions involve specific 

thresholds, 6 NYCRR §617.4(b) (2), (4), (5), (6), and (7). The 

regula~ions further provide that an Unlisted action not meeting 
... -----~~~---~.-.---~---.-------------.--.----- -

the threshold requirement may be elevated to a Type I action 

under certain conditions. 6 NYCRR §617.4(b) (8) through (10). 

For instance, a Type I action is "any Unlisted action (unless the 

action is designated for the preservation of the facility or 

site) occurring wholly or partially within, or substantially 
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contiguous to any historic building, s~ructure, facility, site or 

district " 6 NYCFF §617.4 (b) (9). Thus, -the regulations 

evince a scheme whereby activities that would otherwise be Type I 

activities, b~t for falling short of the threshold requirements, 

should be categorized as Unlisted actions for the very reason 

that under certain conditions, those same activities may become 

Type I actions. See Wertheim v. Albertson Water Dist., 207 

A. D. 2d 896 (2d Dept. 1994) (DEC's designation of a water 

filtration system using less than 2,000,000 gallons of water per 

day as an Unlisted action was rational and reasonable even where 

such use occurred 'wholly or partially wi thin or substantially 

contig~ous to any publicly owned or operated parkland - only a 

water use of 25% of 2,000,000 and so situa~ed would be a Type I 

action) . 

In an analogous case, the Court of Appeals noted that the 

"DEC amended i~s regulations to clarify that the annexation of 

100 or more contiguous acres constitutes a Type I action (see 6 

NYCFR §§617.4 [bJ [4J). In doing so, DEC implicitly determined 

that an annexation of less than 100 acres is an 'unlisted action' 

(see Cross Westchester Dev. Corp. v Town Bd. of Town of 

Greenburgh, 141 A.D.2d 796, 797, 529 N.Y.S.2d 870 [1988j; SEQF 

Handbook, at 105 [1992 edJ)." City Council v. Town Bd., 3 N.Y.3d 

508, 517-518 (2004). Accordingly, the court holds that the DEC 

has implicitly designated a water use of 1,000,000 gallons per 
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day as an Unlisted action and, therefore, the Village's 

designation of the action as Type II was arbitrary and 

capricious. Id. 7 

Even if the DEC had not defined the water use at issue here 

as an Unlisted action, the Village's ~nterpretation of 

§6l7.5(c) (25) cannot be credited. B The Department of 

7 By designating a use of water in an amount below the Type 
I threshold as the Village did here, the Agreement was no~ able 
to be considered under 6 NYCRR §6l7. 4 (b) (10) which applies only 
to Unlisted actions and lowers the water use threshold to 500,000 
gpd under certain conditions, which may be present here, as 
discussed below. 

8 The entire record of the Village's Type II determination, 
as found in the Administrative Record, is contained i~ the 
Village's resolution of February 23, 2012, authorizing the Mayor 
to enter into the Surplus Water Sale Agreement. Admi~istrative 

Record, Ex. 2. The resolution reads: 

the Village has determined that based upon 
the findings made under the New York State 
Environmental Quality Review Act in another 
resolution enacted by the Village . and 
the Village's review of the appropriate 
documentation and information including but 
not limited to the negative declaration and 
Type II determination under SEQR the village 
makes the following findings. 

Administrative Record, Ex. 2. The February 23, 2012, resolution 
-provIOes--no--f-eTerehce to any -~q)eTificSEQRA. ~re-gu-r-atiorr-tCi-j"UstYry-­
the Type II designation. Similarly, the other documents included 
in the Administrative Record make no citation to any regulation 
relied upon in reaching the Type II designation. The Verified 
Petition asserts that a Village resolution adopted on February 
23, 2012 specifically cites 6 NYCRR §617. 5 (c) (25), although the 
Administrative Record in this matter contai~s no resolution with 
such a reference. Verified Petition ~21. In any event, both 
parties agree that the Village relied upon 6 NYCRR 
§6l7.5(c) (25). As set forth above, however, water use of a 
:,000,000 gallons per day is an Unlisted action and the Village 
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Conservation, the agency responsible for issui:lg the SEQRA rules 

and regulations, provides in its cOITUTIentary that §617 .5(c) (25) is 

applicable to personal property such as "interior furnishings; 

fire trucks; garbage and recycling hauling trucks; school busses; 

maintenance vehicles; construction equipment such as bulldozers, 

backhoes, dump trucks; police cars; computers, scanners, and 

related equipment: firearms, protective vests, communications 

equipment, fuel, tools and office supplies." The SEQR Handbook, 

p. 40 (3d ed. 2010). The SEQR Handbook explains: "[TJhe simple 

purchase or sale of materials does not create an adverse 

environmental impact." By contrast, a significant daily 

withdrawal of water, representing roughly one fourth of the 

Village's total well capacity [Affidavit of Larry E. Smith, 

August 1, 2012, ~6J, is of an entirely differen~ character than 

the simple purchase and sale of materials the DEC explains is the 

purpose of the §617. 5 (c) (25). In fact, water use in the volume 

at issue here is highly regulated in this state. On February 15, 

2012, the Legislature expanded the DEC's authority over water 

withdrawals (agricultural withdrawals are exempt from the permit 

.-----.-~~.~-.-.. -~-.-- -~ - - - - --~ -- ~ - ----- ---------._- .. _- -------

program) to include all withdrawals of water-or-TOO;OCO-gallon-s---

per day.9 Such withdrawals will now require a DEC perrni~ if they 

should have recognized it as such. 

In recognition of its sovereign duty to 
conserve and control its water resources for 
the benefit of all inhabitants of the state, 
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are not already regulated by the Delaware or Susquehanna River 

Basin Commissions. ECL §15-150l f et~. Water withdrawals from 

the Corning Aquifer, at issue here, are regulated by the 

Susqc:ehanna River Basin Commission ("SRBe"). EeL §21-l301. The 

SRBC purpose in regulating withdrawals is to "provide for the 

planning conservation, utilization, development, management, and 

control of the water resources of the basin ." ECL §21-

1301(1.3) (4). Accordingly, a large volume daily withdrawal of a 

resource vital to the well being of our state is not a mere 

surplus sale of Village property akin to selling a bus or fire 

engine no longer needed by the Village. "Given the circumstances 

it is hereby declared to be the public policy 
of the state of New York that: 

1. The regulation and con:.rol of the water 
resources of the s:.ate of New York be 
exe~cised only pursuant to the laws of 
this state; 

2. The waters of the state be conserved and 
developed for all public beneficial 
uses; 

3. 

EeL §15-0l05. 

Comprehensive planning be undertaken for 
t he-~ro-teet iOTI ,-c en se rva :.ion-, -equita-bJ.e-­
and wise use and development of the 
water resources of the state to the end 
that such water resources be not wasted 
and shall be adequate to meet the 
present and future needs for domestic, 
municipal, agricultural, commercial, 
industrial, power, recreational and 
other public, beneficial purposes 
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of ~his case, consideration should have been given to 

environmental concerns associated with the proposed action." 

Town of Bedford v. ItJhite, 204 A.D.2d 557, 559 (2d Dept. 1994) ("we 

agree that the DOT's classification of the proposed action as a 

Type II action was arbitrary and capricious" as the "action does 

not fit 'squarely' within" the Type II regulatory criteria). 

Segmentation 

"Segme,1tation means the division of the environmental review 

of an action such that various activities or stages are addressed 

~nder this Part as though they were independent, unrelated 

activities, needing individual determinations of significance." 6 

NYCRR §617.2(ag). It cannot be controverted that the sale of 

the water, and the lease of the land for the Railroad to build 

and operate the transloading of the water, are intrinsically 

related. 

The Surplus Water Sale Agreement provides that "SWEPI LP may 

purchase and take delivery of up to 1,000,000 gallons per day 

. from the filling/metering station and transloading facility to 

be constructed and located in the vicinity of 450 West Water 

Street . Administrative Record, Ex. 4, Surplus Water Sale 

Agreement, ~arch 1, 2012, ~l. The Lease provides, in the second 

whereas clause on page I, that the Lease is "in connection with a 

certain bulk water sale contract, dated as of March 1, 20l2[ 1 by 

and between the Village and SWEPI LP . . SWEPI has arranged 
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to have the Lessee withdraw, load and transport such water via 

:cail line from the Premises .. ." Administrative Record, Ex_ 

3, Lease Agreereent, March 1, 2012. As explained i~ the 

Agreements at issue, there would have been no reason to lease the 

land to the Railroad, to allow the Railroad to build the 

facility, but for the Surplus Water Sale Agreement. In fact, 

respondents do not argue that the two actions are unrelated. 

Respondents argue, rather, that it was not necessary to consider 

the Surplus Water Sale Agreement together with the transloading 

facility lease because, as a Type II action, the Surplus Water 

Sale Agreement was exempt from fur~her SEQRA review. As found 

above, the Surplus Water Sale Agreement should not have been 

classified as a Type II action. The court finds, therefore, that 

the two projects were improperly segmented. 

Moreover, petitioners' classification of the Surplus Water 

Agreement as a Type II action permitted it to avoid a possible 

"upgrade" from an Unlisted action to a Type I action had it been 

considered with the Lease. As noted, 6 NYCRR §617. 4 (b) (6) (ii) 

specifically defines a project or action that would use ground or 

surface water in excess of 2,000,000 gallons per day ["gpd")" as 

a Type I action. 10 The threshold requirement is reduced f:com 

2,000,000 gpd to 500,000 gpd, where the action occurs "wholly or 

10 Petitioners view of §617.5(b) (25) creates an unwarranted 
exception to §617. 4 (b) (6) (ii) where the water use is labeled 
"excess." 

29 



35D 

partially within or substantially contiguous to any publically 

owned or operated parkland, recreation area or designated open 

space .. ," as may be the case here. 

Here, Hogdmen Park is arguably substantially contiguous to 

the trans loading facility where the water sold by the Village is 

loaded onto the trains. "[TJhe Department of Environmental 

Conservation, the agency in charge of implementing SEQRA, has 

indicated that it interprets "substantially contiguous" to mean 

"in proximity to" or "near." Lorberbaum v. Pearl, 182 A.D.2d 897, 

900 (3d Dept. 1992) (citing a 1991 Draft SEQR Handbook for 

definition of substantially contiguous). DEC provides that 

"[tJhe term nsubstantially contiguous" as used in both section 

617.4 (b) (9) and (10), is intended to. cover situations where a 

proposed activity is not directly adjacent to a sensitive 

resource, but is in close enough proximity that it could 

potentially have an impact." SEQR Handbook, p. 24 (3d ed. 2010); 

Matter of Jiles v. Flowers, 182 A.D.2d 762 (2d Dept. 1992) ("It is 

well settled that the construction given statutes and regulations 

by the agency responsible for their administration, if not 
- - ... _----_._._--------_.-... _-------- ----- -------- _._._"-- .... _.- .---~"---- ----_.-

irrational or unreasonable, should be upheld") . 

The trans loading facility is located at 350 West Water 

Street in Painted Post, New York and encompasses 11.4 acres of 

the former Ingersoll Rand Foundry property. Originally, the 

Ingersoll Rand Foundry property parcel was 57.4 acres, but in 
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1986 a 7.5 acre pacel was conveyed to the Village for use as a 

recreation park, now known as Hogmen [HodgmenJ Park. N 

Administrati ve Record, Ex. 10, p. 1, '][2. Review of the site 

plans at Exhibit 8 of the Administrative Record appears to show 

the trans loading facility in close proximity to Hodgmen Park. 

Respondents argue that the park and the trans loading facility are 

separated by West Water Street, and therefore are not 

substantially contiguous. Nevertheless, this lower threshold 

~500fOOO gpd threshold found in §617(4) (b) (10), were n.e SEQRJI. 

review of the two contracts not segmented, would necessarily have 

to be considered depending upon whether the Village finds the 

park to be substantially contiguous to the trans loading facility 

In an unsegmented SSQRA review. 

In sum, the Village Board acted arbitrarily and capriciously 

when it classified the Surplus Water Sale Agreement as a Type II 

action and failed to apply the criteria set out in the 

regulations to determine whether an EIS should issue,ll and when 

it improperly segmented the SEQRA review of the Lease from the 

Surplus Water Sale Agreement. Lorberbaum v. Pearl, 182 A.D.2d 

-- --- --------~--------

897; Houser v. Finnerman, 99 A.D.2d 926 (3d Dept. 1984). 

Accordingly, searching t~e record, summary judgment is granted to 

11 "Type I actions require the preparation of a "full" EAF 
whereas unlisted actions may use either the "full" or "short" EAF 
(6 NYCRR 617.6 [aJ [2J, [3J)." City Council v. Town Bd., 3 
N.Y.3d at 520. 
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petitioners as follows: The Village resolutions designating the 

Surplus Water AgreeITent as a Type II action is annulled. 

Similarly, the Negative Declaration as to the Lease Agreement 

must be annulled. as in reaching the decision as to a negative 

declaration, the Village Board ~mproperly segmented its review of 

the ~ease from the Surplus Water Sale Agreement. 

Petitioners also seek the annulment of the Village approvals 

of the Surplus Water Sale agreement and the Lease. In 

considering this, the court is mindful that 

The mandate that agencies implement SEQRA's 
procedural mechanisms to the "fullest extent 
possible" reflects the Legislature's view 
that the substance of SEQRA cannot be 
achieved without its procedure, and that 
departures from SEQRA's procedural mechanisms 
thwart the purposes of the statute. Thus it 
is clear that strict, not substantial, 
compliance is required. 

Nor is strict compliance with SEQRA a 
meaningless hurdle. Rather, the requirement 
of strict compliance and attendant spectre of 
de novo environmental review insure that 
agencies will err on the side of meticulous 
care in their environmental review. Anything 
less than strict compliance, moreover, 
offers an incentive to cut corners and then 
cure defects only after protracted 

.. 1itigatiQn, all at the. ul tj.mCiti2 ~xR.ense oJ 
the environmen~. 

King v. Saratoga County Bd. of Supervisors, 89 N.Y.2d 341, 

347-348 (1996). The Court of Appeals in King v. Saratoga County 

Bd. of Supervisors reviewed three of its leading cases finding 

SEQRA violations. In each case, the Court found essentially that 
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there is no support in the statute for a "cure of a SEQRA 

violation" and that annulment of the underlying approvals was 

required. King v, Saratoga County Ed. of Supervisors, 89 N,Y.2d 

at 348. But in the King v. Saratoga County Ed, of Suoervisors 

case, the court found an exception to annulment where the lead 

agency had "both procedurally and subs~antively actually 

performed each of the required steps in the SEQRA review 

process." Such is not the case here where the Village short 

circuited the SEQRA process as to the Surplus Water Sale 

Agreement by an improper Type II designation and failed to 

consider the Surplus Water Sale Agree~ent when issuing its 

negative determination as to the Lease due to improper 

segmentation. Accordingly, the Village Board resolutions 

approving the Surplus Water Sale Agreement and Lease agreement of 

February 23, 2012, are annulled. King v, Saratoga County Bd. of 

SUDervisors, 89 N.Y,2d at 348; see also N.Y. Cit v Coalition to 

End Lead Poisoning, Inc. v. Vallone, 100 N.Y,2d 337, 348 

(2003) ("Accordingly, where a lead agency has failed to comply 

with SEQRA's mandates, the negative declaration must be nullified 

(~~.g. Chinese Staff & Workers Assn. v. City of New York, 68 

N.Y.2d 359,368-369,509 N.Y.S.2d 499,502 N.E.2d 176 [1986J)." 

Petitioners are granted an injunction enjoining further 

water withdrawals pursuant to the Surplus Water Sale Agreemen~ 

pending the Village respondent's compliance with SEQRA. 
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In so finding, it is not necessary to decide, and the court 

does not reach, the ,parties' arguments related to SRBC except to 

hold that compliance with SEQFA is not excused by the fact that 

the Susquehanna River Basin Commission must issue a penni t for 

the subsequent water withdrawal. 12 Neither the Susquehanna River 

Basin Compact (ECL 21-1301) or its regulations (21 NYCRR §1806-8) 

provide for preemption of SEQRA. It is observed that, at oral 

argument of this matter, counsel for the V:llage emphatically 

stated that the Village did not contend that the SRBC compact Or 

its regulations preempted SEQRA. 

Nor does the court address whether compliance IVi-:h SEQRA in 

this case means that the kind of compreher:sive "cumulative impact 

study" proposed by petitioners is necessary. See generally, 

Matter of Long Island Pine Barrens Society, Inc. v. Planning Bd. 

Of the Town of Brookhaven, 80 N.Y.2d 500,512-18 (1992); Matter 

of Saratoga Lake Protection and Improvement District v. Dept. of 

Public Works of City of Saratoga Springs, 46 A.D.3d 979, 986-87 

(3d Dept. 2007); Long Island Pine Barrens Society, Inc. v. Town 

Bd. Of Town of East Hampton, 293 A.D.2d 616, 617 (2d Dept. 2002); 

Matter of North Fork Environ Mental Council, Inc. v. Janoski, 196 

A.D.2d 590, 591 (2d Dept. 1993). 

12 "Traditional doctrine holds that a court should decide no 
more than necessary to resolve the dispute before it.n Immuno AG 
v. Moor-Jankowski, 77 N.Y.2d 235, 261 (1991). 
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SO ORDERE;). 

DATED; March 25, 2013 
Rochester, New York 
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ORDER TO SHOW CAUSE, DATED JUNE 26, 2012 [41­42]

41

STATE OF NEW YORK 
SUPREME COURT 

D 

COUNTY OF STEUBEN 

In the Matter of the Application oHhe SIERRA CLUB; 
PEOPLE FOR A HEALTHY ENVIRONMENT, INC.; 
COALITlON TO PROTECT NEW YORK; JOHN MARVIN; 

THERESE FINNERAN; MICHAEL FINNERAN; JUDGE LATHAM:'; 
VIRGINIA HAUFF; and JEAN WOSINSKI, '.~ 

Petitioners, 

For a Judgment Pursuant to Article 78 ofthe Civil Practice 
Laws and Rules 

-against-

THE VILLAGE OF PAINTED POST; PAINTED POST 
DEVELOPMENT, LLC; SWEPT, LP; and the 
WELLSBORO A1\TD CORNING RAILROAD, LLC, 

Respondents. 

ORDER TO SHOW CAUSE 

Index No. dO \) - O~IO eli 

RJI No. -'-_~_ 
JUN 26 2012 

Upon reading the attomey's affidavit of Richard J. Lippes, Esq., one of the attol1leyslOr 

Petitioners herein, let the Respondents herein, or their attorneys, show cause at a special term of 

V .. ~ 
, in the ~ of Bath, this Court, at the courthouse located at 3- E. '?.A~ ~ .. 

...J ' County of Steuben, State of New York on the li day of:t ....tt) ,2012 at J t3 Cp.m. 

why a judgment sha11110t be made herein granting the relief sought in the Verified Petition, and 

in palticular grant a preliminary inj1.mction enjoining all further work in furtherance of the 

construction of the transloading facility in Painted Post, New York, which is referenced in the 

A{tt.gcl>~ Petition. 

Further, let personal service of this Order to Show Cause and supporting papers on the 

Clerk of the Village ofPalnted Post serve as adequate service upon both the Village of Painted 

Post and Painted Post Development, LLC, let personal service upon CT Corporation System, the 

registered agent in New York for SWEPI, LP serve as adequate service upon SWEPI, LP, and let 
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." 

personal service upon Myles Group LLC, the parent company of Wellsboro & Coming Railroad, 

LLC, serve as adeCJuate service upon Wellsboro & Coming Railroad, LLC. Personal service on 

each of the respondents to be made on or before -:r~ {a , 2012. 

DATED: 

ENTER 

Bath. New York 
June~ 2012 



VERIFIED PETITION, DATED JUNE 22, 2012 [43­80]
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STATE OF NEW YORK 
SUPREME COURT 

D 

COUNTY OF STEUBEN 

In the Matter of the Application of the SIERRA CLUB; . ~ ~i 
PEOPLE FOR A HEALTHY ENVIRONMENT, INC.; U Ii ~g--~ 
COALITION TO PROTECT NEW YORK; JOH,N ' MARJU' DGE LAJHAMf 
THERESE FINNERAN; MICHAEL FINNERAN; >~ 

VIRGINIA HAUFf; and JEAN WOSlNSKl, 

Petitioners, VERIFIED PETITION 

For a Judgment Pursuant to Aliic1e 78 of the Civil Practice 
Laws and Rules 

Index No. .,)0 I J - O~ I 0 ~(/ 

V -against-

THE VILLAGE OF PAINTED POST; PAINTED POST 
DEVELOPMENT, LLC; SWEPI. LP; and the 
WELLSBORO AND CORNING RAILROAD, LLC, 

Respondents. 

RJINo. 
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Petitioners, by their attorneys, RICHARD J. LIPPES & ASSOCIATES, Richard J. 

Lippes, of counsel, and Rachel Treichler, respectfully allege as follows: 

I. INTRODUCTION 

lJ 

~ U)=:~! 
r__ ".,J 

c::: ('·-;1"0, 

::':.: :-~ Cj :..;~ 
f'...> ._:. --, , 

i'l ';.! 
0) ;": __ ",-.-: 

1. This proceeding is brought pursuant to Article 78 of the Civil Practice Laws a-q:5; 

Rules, seeking equitable relief to prevent the Respondents, and their agents and those acting in 

concert with theel, from proceeding with activities intended to culminate in the construction of a 

new rail-loading facility in a residential area of the Village of Painted Post, New Y01;k, the 

transportation of water from the municipal water system by pipes and rail car from the rail-

loading facility through the center of the Village to Wellsboro, Pennsylvania, and the distribution 

of the water transpolied to gas drilling sites in the Wellsboro area until such time as Respondents 

shall have fully complied with the New York State Environmental Quality Review Act, 

Environmental Conservation Law, Article S (hereinafter cited as "SEQRA"), the New York State 



44D 

Water Supply Law, Environmental Conservation Law, Article 15, Title 15 (hereinafter cited as 

"Water Supply Law"), the National Environmental Policy Act, 42 U.S.C. § 4321 et seq. 

(hereinafter cited as "NEP A"), and all applicable requirements under the Interstate Commerce 

Commission Termination Act of 1995 and all other federal laws regulating railroads (hereinafter 

collectively cited as "ICCTA"). 

II. PARTIES 

2. Petitioner Sierra Club is a not-for-profit corporation organized under the laws of 

the State ofCalifomia. It is the oldest and largest environmental organization in the country. 

The protection of water resources is a key aspect of the Sierra Club's work. The Sierra Club, and 

its members, have long been concerned about both the quantity and quality of this country's 

potable drinking water supplies, and have worked to educate the public to assure safe drinking 

water supplies for its members and the public, and have brought numerous lawsuits to protect 

those drinking water supplies under various federal, state and local laws. The Sierra Club has 

more than 600,000 members nationwide, including approximately 37,000 members in New York 

State, many of whom live in the Village of Painted Post and surrounding areas, and 

approximately 26,000 members in Pennsylvania, many of whom live in Wellsboro, Pennsylvania 

and surrounding areas. 

Sierra Club members in the Painted Post and surrounding areas will be adversely affected 

by the actions complained of in this petition. Their drinking water supplies may be contaminated 

or diminished and they may be adversely affected by the increase in rail traffic, automobile 

traffic blockages, and the increased noise and air contamination that will be created in Painted 

Post by the water shipments from the rail loading facility and the receipt of empty railcars at the 

loading facility caused by the project complained of herein. Sierra Club members in Tioga 

2 
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County, Pennsylvania and surrounding areas will also be adversely affected by the increase in 

rail traffic, automobile traffic blockages, and the increased noise and air contamination that will 

be created at the terminus of the rail line in Wellsboro, Pennsylvania by the receipt of the water 

shipments and the re~rn of empty railcars. Moreover, Club members in Wellsboro and 

surrounding communities will be adversely affected by the many heavy tanker truck trips 

required to transport the water from the rail terminus to water impoundment facilities and 

subsequently to various gas well drilling and hydrofracking sites in surrounding areas. 

3. Petitioner People for a Healthy Environment, Inc., is a New York State not-for-

profit corporation, organized to advocate for the strengthening and effective enforcement of 

environmental and land use laws and regulations, and to assist communities, groups and 

individuals whose land, air, water, health, and quality of life may be subject to degradation by 

resource extraction activities. Aquifer protection is a key focus of People for a Healthy 

Environment activities. ,The membership of People for a Healthy Environment is centered in the 

Elmira, N ew York area, and the drinking water of those members may be adversely affected by 

the actions complained of in this Petition. 

4. Petitioner Coalition to Protect New York is a coalition oflocal environmental 

groups in the Finger Lakes - Southern Tier area, and as such, is an unincorporated association. 

The members of Coalition to Protect New York work together to promote the health and 

vibrancy of our land and our resources, and to oppose the harms that will be caused by the 

hydrofracking and drilling of gas wells. The protection of water resources and water rights from 

the damaging effects of water withdrawals for hydraulic fracturing for gas drilling is a key focus 

of the work of the Coalition. Certain of the member organizations of the Coalition, and their 

3 
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membership, obtain their drinking water from water supplies that may be adversely affected by 

the actions complained of in this Petition 

5. Petitioner John Marvin is a long time resident of the Village of Painted Post. He 

resides with his wife at 240 Charles Street in the Village of Painted Post, New York, less than a 

block from the proposed rail loading facility, which is visible from his doorstep. The Marvins 

will be adversely affected by the significant rail traffic and the increased noise and air 

contamination caused by the project complained of in this Petition. The Marvins obtain their 

water from the Village water system and Mr. Marvin is concerned about adverse effects upon the 

quality and quantity of their drinking water resulting from the project. He is also concerned 

about the adverse effects the project may have upon his health and the health of his wife, who is 

in poor health. Mr. Marvin is the caretaker for his wife and is concerned about his ability to get 

her to a hospital in an emergency situation, due to the road blockages caused by increased 

railroad traffic and new automobile traffic patterns which will occur if the project goes forward. 

6. Petitioners Therese Finneran and Michael Finneran are long time residents of the 

Village of Painted Post. Therese Finneran resides with her son Michael Finneran at 123 West 

Hill Terrace in the Village of Painted Post, New York. They obtain their water from the Village 

water system. The Finnerans are concerned about the adverse effects upon the quality and 

quantity of their drinking water resulting from the project complained of in this Petition, and are 

further concerned about the increased noise caused by the significant rail traffic crcated by the 

project. Mrs. Finneran is in her 80's and is in ill health requiring her to go to the hospital several 

times this year. The most direct route for her to travel to her doctors' office in the Town of 

Erwin requires that she cross railroad lines upon which the proposed water shipments will be 

made. The Finnerans are concerned that, to the extent that Mrs. Finneran is unable to cross the 

4 
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railroad lines running through the Village in an emergency situation, due to the traffic blockages 

resulting from the increased railroad traffic and new automobile traffic patterns that will occur if 

the project goes forward, there may be serious adverse consequences to her health. 

7. Petitioner Virginia Hauff is a long time resident of the Village of Painted Post. 

She resides at 116 Keefe Boulevard in the Village of Painted Post, Ncw York and obtains her 

water from the Village Water System. Mrs. Hauff is in her 90's and is concerned about adverse 

effects upon the quality and quantity of her drinking water resulting from the project complained 

of in this Petition. She is also concerned about road blockages caused by the increased rail 

traffic and new automobile traffic patterns created by this project will cause and the increased 

noise and air contamination that will result from the operation of the project. 

8. Petitioner Jean Wosinski is a long time resident ofthe City of Coming, and 

resides at 53 Houghton Circle, Corning, New Yark. Mrs. Wosinski obtains her water from the 

City of Coming municipal water system, which draws its water from the Corning aquifer, the 

same aquifer that serves the Village of Painted Post and that will be adversely affected by the 

actions complained of in this Complaint. Ms. Wosinski is a geologist. She who worked for 

nearly five years as a geologist in the USGS Water Resources Division - Groundwater Branch. 

She has attended many of the meetings held by the Village of Painted Post on the proposed water 

withdrawal project which is complained of herein, and objected to such project. 

9. Respondent Village of Painted Post (hereinafter cited as "the Village'') is an 

incorporated village located in the Town of Erwin, Steuben County, Ncw York at the confluence 

of the Cohocton River, the Tioga River and the Chemung River. The Village has the 

responsibility to assure that all actions taken by the Village Board of Trustees, are taken in 

accordance with the laws of the State of New York and the United States. More particularly, the 
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Village Board has the responsibility for assuring that prior to approving the sale of water from 

the Village water system and the leasing of Village lacd for the construction and operation of a 

water-loading facility in the Village, the Village has complied with all laws and regulations of 

the State of New York and the United States, including SEQRA and various permitting 

requirements of the State of New York and the United States. 

10. Respondent SWEPI, LP (hereinafter cited as "SWEPI") is a gas drilling company 

with its headquarters in Houston, Texas. SWEPI filed as a foreign limited partnership in 2000 in 

the State of Texas, and is active in gas drilling in the Marcellus Shale formation in Pennsylvania. 

SWEPT has signed an agreement to purchase water from the Village of Painted Post and an 

agreement to ship it to Pennsylvania for use in high-volume hydrofracking for gas drilling. 

SWEPI is made a Respondent as a party necessary to effectuate the equitable relief requested 

herein. 

11. Respondent Wellsboro and Coming Railroad, LLC (hereinafter cited as 

"WeOR") is a 35-mile short line railroad that operates between Corning, New York and 

Wellsboro, Pennsylvania. The rails line parallels U.S. Route 15 and Pennsylvania Route 287, 

following the Tioga River valley. WCOR is a Delaware limited liability company and a 

federally chartered railroad, headquartered in Exton, Pennsylvania. WCOR has agreed to carry 

the water at issue herein from the Village of Painted Post to Wellsboro, Pennsylvania, and has 

leased land from the Village on which to build a rail-loading facility to load the water. weOR is 

made a Respondent as a party necessary to effectuate the equitable re1iefrequested herein. 

12. Respondent Painted Post Development, LLC (hereinafter cited as "PPD"), the 

sole member of which is the Village of Painted Post, is a limited liability development company. 

PPD is the lessor of the property upon which WeOR's water flliing and metering stations and 
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railroad trans-loading facility in the Village of Painted Post will be located. PPD is made a 

Respondent as a party necessary to effectuate the equitable relief requested herein. 

Ill. FACTS 

13. Upon infonnation and belief, on or about January 23,2012, the Village sent 

notice to several potentially involved agencies ofits intent to act as Lead Agency for a SEQRA 

review of a lease ofland in the Village by PPD to WeOR for a railroad transloading facility. 

14. Upon information and belief, the Board of Trustees of the Village (hereinafter 

cited as "the Village Board" or the"Board") adopted four resolutions on February 23,2012. 

15. One resolution adop~ed by the Village Board on February 23,2012, was a 

resolution finding that the lease ofland by PPD to weOR for a rail loading facility was a Type I 

action under SEQRA. The resolution concluded that the lease would not have a significant 

adverse impact on the environment and adopted a negative declaration under SEQRA for the 

lease ofland by PPD to weoR. 

16. The basis upon whlch the Board's determination to issue a negative declaration 

was made was set forth in part 1 and part 2 of an Environmental Assessment Form prepared by 

the Board of Trustees on February 23,2012 (hereinafter cited as the "EAF"). Much of the 

information contained in the EAF was either not supplied, or was mistakenly supplied or 

supplied incorrectly. Therefore, as will be further explained in this Petition, the basis upon 

whlch the determination to issue a negative declaration was made does not comport with SEQRA 

regulations and was factually incorrect. 

17. Moreover, the EAF and the negative declaration exclusively considered impacts 

to the Village and did not identify or take a hard look at any potential adverse environmental 

impacts outside the confines of the Village, including any potential significant adverse 
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enviromnental impacts that might occur in communities surrounding the Village whose drinking 

water supplies might be affected by substantially increased withdrawals from Village wells or 

any potential significant adverse environmental impacts that might occur at the railroad terminus 

in Wellsboro, Pennsylvania, and in the areas surroundir..g Wellsboro resulting from the water 

being transferred from the rail unloading facility to a large water impoundment by many heavy 

tanker trucks and subsequently transported by many heavy tanker trucks to gas well drilling and 

hydrofracking sites in the Wellsboro area. 

18. The Board's resolution to issue a negative declaration asserted that the Village 

was "not subject to compliance with SEQRA, or any other state or local law, since the 

development, construction, operation and maintenance of a trans loading facility by the railroad is 

being undertaken under. the jurisdiction of the interstate Commerce Commission Tennination 

Act of 1995, the Federal Railway Act of 1970 and other federal laws and regulations associated 

with the operation of rail facilities (collectively referred to as 'ICCT A'), and therefore, local and 

state laws, regulations and requirements are pre-empted under rCCTA." Nevertheless, in spite of 

this contention, the Village in fact attempted to comply with SEQRA through its purported 

environmental review and its adoption of a negative declaration. 

19. In spite of the Village'S contention that rCCTA pre-empts all state and local laws, 

the true fact is that ICCT A does not preempt the police powers which protect public health and 

safety, induding direct environmental regulations enacted for the protection of public health and 

safety. As previously indicated, the proposed project may contaminate the public water supply 

and create harmful noise levels, and therefore, state laws passed to protect public health and 

safety, including SEQRA would not be pre-empted. 
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20. Even if such pre-emption does exist, on information and belief, WCOR must seek 

one or more permits from the Surface Transportation Board (hereinafter cited as "STB") or the 

Federal Railroad Administration (hereinafter cited as "FRA"), which has not been done as far as 

Petitioners have been able to determine. Moreover, prior to the STB or FRA granting any such 

permits, STB or FRA would have to engage in an environmental review pursuant to the National 

Environmental Policy Act, 42 U.S.C. §4321 et seq., which has also not been done as far as 

Petitioners have been able to determine. 

21. A second resolution adopted by the Village Board on February 23,2012, was a 

resolution detennining that the water sale agreement with SWEPI was a Type II action under 

SEQRA and consequently detennining that no SEQRA review was required of the water sale 

agreement. The resolution cited 6 N.Y.C.R.R. 617.5( c)(25) as the provision pursuant to which 

the Type II exemption was claimed. Section 617.5(c)(25) provides that actions for "purchase or 

sale offumishings, equipment or supplies, including surplus govenunent property, other than the 

following: land, radioactive material, pesticides, herbicides, or other hazardous materials" are not 

subject to review under SEQRA. 

22. Notwithstanding the assertion by the Village Board that the water sale agreement 

falls within the exemption from SEQRA review contained in 6 N.Y.C.R.R. 617.5(c)(2S), the true 

fact is that rights to withdraw water are incident to the ownership ofland and are considered real 

property in New York. Actions involving sales of land and of rights appurtenant to land are not 

exempted from SEQRA review under Section 617.5(c)(25). 

23. Moreover, by considering the water sale agreement separately from the lease to 

build a rail loading facility, the Village Board improperly segmented its SEQRA review of the 

proposed actions. 
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24. A third resolution adopted by the Village Board on February 23,2012, was a 

resolution to enter into an agreement with SWEPI to sell water from the Village's water 

distribution system to SWEPL 

25. The fourth resolution adopted by the ViIlage Board on February 23,2012, was a 

resolution, on behalf ofPPD, to enter into a lease between PPD and WCOR of approximately 

11.8 acres ofland located in the Village for the development, construction and operation by 

WCOR of a transloading facility whereby water from the Village's water distribution system 

would be loaded onto railroad cars for transport and distribution. 

26. On March 1, 2012, the Mayor of the Village, Roswell Crozier, implemented the 

February 23, 2012, resolutions by signing two agreements on behalf of the ViIlage. 

27. One agreement signed by Mayor Crozier on March 1,2012, was an agreement 

between the Village and SWEPI to sell 314,000,000 gallons of water from the Village water 

system in increments of up to 1,000,000 gallons per day. The agreement gives SWEPI an option 

to purchase an additional 500,000 gallons per day. 

28. The second agreement signed by Mayor Crozier on March 1,2012, was a lease 

agreement between PPD and WCOR (hereinafter citied as the "Lease Agreement"). The Lease 

Agreement leased 11.8 acres ofland next to a residential housing area near the center of the 

village for the construction of water filling and metering stations and a rail-loading facility that 

would accommodate 42 railroad tank cars at a time. 

29. The tenns of the lease agreement make clear that the lease and the water sales 

agreement are two components of the same overall project. The lease states that it is entered into 

"in connection with a certain bulk water sale contract, dated as of March 1, 2012 (the 'Water 

Purchase Agreement'), by and between the Village and SWEPI LP ('SWEPI'), the Village will 
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sell a certain amount of surplus municipal water to SWEPI from its existing municipal water 

st:pply system at a filling/metering station to be constructed by the Lessee on a portion of the 

Premises and SWEPI has arranged to have the Lessee withdraw, load and transport such water 

via rai1line from the Premises." 

30. While the Village passed a resolution to issue a negative declaration regarding the 

lease on February 23, 2012, the actual negative declaration was not prepared until March 9, 

2012, and was not received by the New York State Department of Environmental Conservation 

(hereinafter cited as the "DEC") until March 12,2012. 

Impacts from the Operations oUhe Rail Loading Facility in the Village 

31. According to a diagram of the rail loading facility attached to the Lease 

Agreement, the rail loading facility will contain 42 loading stations that will be spaced 

approximately 55 feet apart. 

32. The November 2011 Hunt Engineers report referenced in the EAF (hereinafter 

cited as "the Hunt Report") states that, "Each railroad tanker, positioned at each station will be 

filled with approximately 23,100 gallons of water. The site is designed for 42 tanker cars and 

each cycle will fill all 42 tankers for a total of970,000 gallons in approximately 16 hours. Once 

all 42 tanker cars are filled to capacity, the railroad will pull them off the new siding and replace 

them with empty tankers and the filling process will begin again." 

33. If 42 loaded railcars are being removed from the loading facility every 16 hours 

and replaced with 42 empty railcars, the total number of railcars entering and leaving the facility 

every 16 hours will be 84 cars. 
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34. The loaded rail cars will be heavy. The weight of one gallon of water is 8.345 

pounds. The weight of a railcar loaded with 23,100 gallons of water would be 192,769.5 pounds. 

That is more than 96 tons ofweight per car in addition to the weight of the car. 

35. Moving cars loaded with more than 96 tons of weight on and off sidings can be 

expected to result in significant noise from coupling and uncoupling railcars, running the diesel 

engines required to move the railcars and from squealing wheels. 

36. Upon information and belief, the Village did not conduct any studies of potential 

noise impacts resulting from the operations of rail loading facility on adjoining residential areas. 

37. Upon information and belief, it may take more than one engine to move a train 

composed of 42 railcars loaded with water, and numerous locomotive engines may be required to 

move the rail cars required by the project. 

38. n.e EPA website states that "Locomotive engines are significant contributors to 

air pollution in many of our nation's cities and ports. Although locomotive engines being 

produced today must meet relatively modest emission requirements set in 1997, they continue to 

emit large amounts of nitrogen oxides and particulate matter, both of which contribute to serious 

public health problems." See http://www.epa.gov/oms/locomotives.htm. 

39. Upon information and belief, the Village did not consider potential air quality 

impacts resulting from the operations of numerous locomotive e:J.gines at rail loading facility and 

on the rail tracks passing through the Village on air quality in residential areas adjoining the rail 

loading facility, or upon the air quality of the village in making its detennination of no adverse 

environmental impact by the project. 

40. Railcars will enter and exit the loading facility by means of a rail line that passes 

through the center of the Village. 
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41. The land leased for the loading facility is located on the western side of the center 

of the village, bordered on two sides by residential areas, and adjacent to a public park. The rail 

loading facility is being constructec on the southern side of Chemung Street. An existing 

railroad line runs down Chemung Street. New spurs are being constructed in the rail loading 

facility. 

42. A row of residential homes faces the proposed rail loading facility on the northern 

side of Chemung Street and another row of residential homes adjoins the proposed rail loading 

facility on the eastern side of the facility along Charles Street. 

43. Trains running to and from the facility will run down the existing rail line on 

Chemung Street to and from the center of the village. 

44. Cr_emung Street is one of the principal streets of the village, running east and west 

through the Village. 

45. The rail line runs along one side of the Village Square Shopping Center, the main 

village shopping area, two blocks from the rail loading facility. Chemung Street parallels 

Interstate 86/State Route 15. After passing the Village Square, the rail line crosses Hamilton 

Street, the main street ofthe village. Two blocks south of the intersection with Chemung Street, 

Hamilton Street intersects with the entrance and exit ramps to Interstate 86/State Route 15. 

46. Lengthy trains of 42 tankers running down Chemung Street will take considerable 

time to move through the Village causing significant automobile traffic tie ups during the time it 

takes for a train to move through the village. 

47. When trains are running on Chemung Street, automobile traffic down Chemung 

Street and all cross traffic is blocked, including traffic entering or exiting Interstate 86 on 
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Hamil:on Street. Automobile traffic seeking to cross Interstate 86 and travel to the shopping and 

office areas located in south Hamilton Street in the Town of Erwin is also blocked. 

48. Large amounts of stalled traffic will create significant air contamination from 

idling motors. Because of concerns about the air pollution produced by idling motors, the New 

York air quality regulations prohibit heavy-duty vehicles, including diesel trucks and buses, from 

idling for more than five minutes at a time. 6 NYCRR, Subpart 217-3. 

49. The automobile traffic blockages caused by increased rail traffic down Chemung 

Street will result in new traffic patterns being developed as motorists seek to avoid traveling 

through the center of the Village. 

50. Upon information and belief, the Village did not consider the air quality impacts 

of increased amounts of idled traffic caused by the project or whether new traffic patterns might 

result from the project and the impact of those new traffic patterns might have On overall traffic 

flow in the region. 

51. After passing Hamilton Street, the rail line runs past the Dresser Rand facilities. 

52. Upon information and belief, the noise and rail line congestion will have a 

negative impact on Dresser Rand's operations, and will impede Dresser Rand's own rail 

shipments in and out of the Village, which will be blocked during the time rail cars are being 

moved to effectuate the project. 

Impacts from the Operations in Wellsboro, Pennsylvania and Surrounding Areas 

53. The loaded railcars will travel south from the Village to a rail unloading facility in 

Wellsboro, Pennsylvania. 
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54. Upon infonnation and belief, the configuration of the unloading facility in 

Wellsboro will be similar to the configuration of the loading facility in the Village, with 84 

railcars moving in and out of the facility every 16 hours. 

55. Upon information and belief, there is likely to be automobile traffic blockage, 

altered traffic patters and increased noise and air contamination from the increased rail traffic in 

Wellsboro. 

56. In addition, the Wellsboro area will experience significant heavy truck traffic to 

transport the water unloaded in Wellsboro to a water impoundment site and from the 

impoundment site to various gas well drilling sites for purposes ofhydrofracking gas wells for 

gas extraction. 

Impacts o(the Projected Water Withdrawals 

57. The water that will be loaded onto the railcars at the loading facility in the Village 

for shipment to Wellsboro will be withdrawn from the Village water system. 

58. The Village water system was authorized by the New York State Water 

Commission in 1909. Expansions to the system were approved by the Commission and its 

successors in 1941, 1947,1949, 1956, 1975 and 1978. There have been no further authorized 

expansions to the system for 34 years. 

59. The Village water system currently serves approximately 1,842 residents through 

approximately 769 service connections according to the Village's 201: Annual Drinking Water 

Quality Report. In addition to servicing residents of the Village of Painted Post, the system 

provides potable water to the Village of Riverside and to portions of the Town of Coming. 

60. A 2002 study of water supplies in the Village and surrounding municipalities 

states that the Village water system has four wells, "Well No.1, .. , is an abandoned well. Well 
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No.2 has an approximate capacity of 0.58 mgd and is used only as a standby source of water. 

Well No.3, with a capacity of 0.73 mgd, and Well No.4, with a capacity of 1.5 mgd, are the 

main sources of supply for the village's water system." Chemung Valley Water Study: Town of 

Erwin, the Town of Corning. the City of Coming, the Village of Painted Post and the Village of 

Riverside. New York, Steams and Wheler, LLC and Leggette, Brashears & Graham, Inc., 

September 2002 (hereinafter referred to as the "Stearns Reporf'), p. 3-2. The Stearns Report 

states that, "Most of the Village of Painted Post's distribution system is approximately 100 years 

old." Id. 

61. The Hunt Report cited above states that the wells currently being used by the 

Village water supply system are wells that were constructed in 1941, 1956 and 1975. 

62. Upon information and belief, the Village is bringing back into service a 

previously abandoned well, Well #1, to supply water to the rail loading facility. The age and 

capacity of Well #1 are not described in the Stearns Report or the Hunt Report. 

63. The Village is connecting Well #1 to the rail loading facility through a new 

system of pipes. 

64. The wells supplying the Village water system draw on the Corning aquifer. The 

Corning aquifer is designated as a primary water supply aquifer by the New Yark State 

Department of Health and the New York State Department of Environmental Conservation. The 

Corning aquifer one of three primary aquifers on the Cohocton River and one of 18 primary 

aquifers in New York. See 1990 DEC Division of Water Technical and Operational Guidance 

Document, on Primary and Principle Aquifer Determinations, TOGS 2.1.3 (hereinafter cited as 

"TOGS 2.1.3"). 
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65. The Coming aquifer is in the Chemung River Basin, which is part of the 

Susquehanna River Basin. 

66. The village water supply is both a "public water supply well head area" and a 

"primary water supply aquifer area," under TOGS 2.1.3 and is entitled to a high level of 

protection. 

67. The proposed water demand for the project is 1,000 gallons per minute according 

to the Hunt Report. One thousand gallons per minute is equivalent to 1,440,000 gallons per day. 

68. TOGS 2.1.3 states that 1000 gallons per minute is the maximum yield of a well in 

the Coming aquifer. ld., Table l. 

69. The water use ofthe village in 2001 was 440,000 gallons per day average use and 

580,000 gallons per day maximum use. Steams Report, Table 2-1. Thus it appears that the 

projected withdrawals of 1,000,000 to 1,500,000 gallons of water per day from Well #1 are two 

to three times recent rates of withdrawals by the Village from Well #2, Well #3 and Well #4 

combined. 

70. In making its review of possible environmental impacts of the project, the Village 

did not consider whether increased pumping activities from Well #1 or from the other Village 

water supply wells could result in contamination of the Coming Aquifer under different aquifer 

recharge conditions. 

71. In particular, the Village failed to consider whether increased pumping fTOm 

Village wells could result in contamination known to be located on or adjacent to the rail-loading 

facility site entering and contaminating the Coming aquifer under various climatic conditions, 

including flooding of the site. 
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72. The deed under which PPD took title in 2005 to a parcel of approximately 50 

acres ofland in the Village that was the site of an Ingersoll-Rand foundry closed in 1985, part of 

which parcel is being leased to WCOR for construction of the water filling and rail-loading 

facility, contains deed restrictions providing that: 

1. Notice and warning is hereby provided that polynuclear aromatic 
hydrocarbons ("P AHs"), which are semi-volatile organic compounds, are 
located in soils at and below the ground surface of the Premises. Notice 
and warning is hereby provided that such P AHs may pose a risk to 
humans in a scenario where future use of the Premises includes invasive 
activities at or below the surface of the Premises, and appropriate 
precautions should be taken. 

2. No disturbance or excavation of surface or subsurface soils or other 
materials at or below the Premises shall be conducted without prior 
notification thereof to or consent by the DEC. Any disturbance or 
excavation of surface or subsurface soils or other materials at or below the 
Premises shall be conducted (i) consistent with the Remedial Work Plan 
and the Soil Fill Management Protocol attached thereto, ... , or (ii) as 
otherwise permitted by the DEC. 

3. The Grantee, its successors and assigns, shall prohibit the use of ground 
water underlying the Premises (unless the Grantee, or its successors and 
assigns, first obtains permission to do so from the DEC) .... 

73. Even though the proposed project will not withdraw water from wells located on 

the former foundry site, significantly increased withdrawals from Well #1 which is located near 

the foundry site, may cause ground contamination at the site to be drawn into the Coming 

aquifer. 

74. Significantly increased withdrawals from Well #1 may also cause contaminants 

located in surface water to be drawn into the Corning aquifer. 

75. The Steams Report notes that new models of groundwater flow in the Corning 

aquifer need to be developed "to simulate the core of depressions and velocity fields around the 

production wells with enough accuracy so that the model results can be used as input for particle 

tracking and/or solute transport programs." The Report states on page 64: 
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"Refinement of the model grid is necessary to simulate the core of depressions and 
velocity fields around the production wells with enough accuracy so that the model 
results can be used as input for particle tracking and/or solute transport programs. The 
use of a particle tracking and/or solute transport program is very important when trying to 
accurately map well capture zones in aquifers, such as the Corning aquifer, that have 
semi-confining layers that impact the horizontal and vertical flow field in the aquifer .... 
This analysis is essential to the identification of wellhead protection strategies and for the 
location of monitoring wells as early warning detectors of pollutants." 

76. The Stearns Report states on page 3-1 that groundwater supplies in all the 

communities in the study area, includillg the Village, "are fed primarily from river recharge, 

although some of the yield is contributed by upland precipitation and stream flow. The river 

recharge is important since it enables the sources to produce even during extended dry periods." 

77. A 1988 SRBC study of groundwater flow in the Corning aquifer determined that 

"under natural, non-pumping steady-state conditions, the [Corning] aquifers discharge to the 

major controlling rivers," whereas, "[ u Jnder pumping conditions, induced infi:iration from the 

Chemung and Cohocton Rivers enters the aquifer." Groundwater Flow Model of the Corning. 

New York Area, Paula Ballaron, Susquehanna River Basin Commission, March 1988 

(hereinafter cited as the "SRBC Report''). 

78. The SRBC Report states that "Production wells of Corning Glass and Ingersoll-

Rand, located in Gang Mills [a hamlet in the Town of Erwin] and Painted Post respectively, 

induce an estimated 90 percent of their discharge from adjacent reaches of the Cohocton River 

under average steady-state conditions. About 70 percent of total well discharges in Corning is 

diverted into the aquifer from river reaches in the vicinity of pumping wells." Id., p. 96. 

79. The SRBC Report states that, "Associated with the high yield of surficial 

outwash aquifers in an inherent vulnerability to pollution from surface sources." Thus, the 

study noted, "The quality of recharge must be protected to prevent degradation of ground-water 

quality." Id., p. 3. 
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80. The SRBC Report states that "Sand and gravel aquifer systems within the 

Chemung River basin have been used extensively for industrial and municipal supply. Ground­

water withdrawals from the aquifer underlying the metropolitan Coming area totaled an estimated 

10.2 Mgal/d in 1980. Although these aquifers are very productive, this heavy reliance on ground 

water has created depressed ground-water levels in the aquifers underlying the City of Corning 

and raises concern for the availability of the resource during an extreme drought." Id., p.3. 

81. "In add.ition," the study states, "groundwater contamination has limited the supply 

of water that can be used without treatment. The City of Corning stopped using production well 

no. 6 in 1983 because volatile organic compounds were detected in the ground water ... " Id. 

82. Contamination of the Coming aquifer as a result of recharge from contaoinated 

surface water was not considered by the Village in its environmental review of the project. If 

such contamination were to occur it would require that additional filtration systems be built by 

the Village and other municipal water systems drawing from the Coming aquifer at substantial 

costs to those municipalities. Similarly, local industries might find it necessary to build 

additional filtration systems to protect the quality of water used in their industrial processes. 

83. Both the SRBC Report and the Steams Report indicate that total daily 

withdrawals from the Coming aquifer at certain periods in past years have been greater than total 

current withdrawals. At no time in the past, however, have there been large-scale water exports 

from the Coming aquifer. 

84. Previous large scale withdrawals by Ingersoll Rand and Corning Inc. were used 

primarily for cooling and were returned to the rivers above the aquifer after use. Thus these 

waters were available to recharge the aquifer. 
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85. Water withdrawn from the aquifer and exported to Pennsylvania for the purpose 

of high-volume hydrofracking of gas will not be returned to area rivers and thus will not be 

available to recharge the aquifer. 

86. The consequences oflarge scale water exports upon the aquifer are unknown. 

87. The importance of making withdrawals available for recharge is noted by the 

DEC in its 2011 revised Draft Supplemental Generic Environmental Impact Statement on the 

issue of hydrofracking in New York State (hereinafter cited as "RDSGEIS"). Section 6.1.1.6 of 

the RDSGEIS states that: 

"[GJroundwater wells impact surface water flows by intercepting 
groundwater that otherwise would enter a stream. In fact, many 
New York headwater streams rely entirely on groundwater to 
provide flows in the hot summer months. It is therefore important 
to understand the hydrologic relationship between surface water, 
groundwater, and wetlands within a watershed to appropriately 
manage rates and quantities of water withdrawa1." 

"Deletion of both groundwater and surface water can occur when 
significant water withdrawals are transported out of the basin from 
which they originated. These transfers break the natural 
hydrologic site, since the transported water never makes its 
downstream nor returns to the original watershed to help recharge 
the aquifer. Without the natural flow regime, including seasonal 
high flows, stream channel and riparian habitats critical for 
maintaining the aquatic biota of the stream may be adversely 
impacted." 

88. Section 6.1.1 of the RDSGEIS observes that, "Without proper controls on the rate, 

timing and location of [water withdrawals for hydraulic fracturing], modifications to 

groundwater levels, surface water levels, and stream flow could result in adverse impacts to 

aquatic ecosystems, down stream flow levels, drinking water assured yields, wetlands, and 

aquifers recharge .... " 
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89. Not only did the Village's environmental review neglect to consider cumulative, 

long tenn and secondary impacts of this project on the entire Corning aquifer, as required by 

SEQRA regulations, and on the aquifers downriver from the Coming aquifer, such as the aquifer 

under the City of Elmira, it also neglected to consider the cumulative effects on the aquifers of 

multiple municipal and other withdrawals for the consumptive use of gas drilling and 

hydrofi"acking. 

90. It has been reported in the press that the Town of Erwin began selling 400,000 

gallons of water per day to SWEPI in 2010 and that TerrAqua has apennit to withdraw over 

500,000 gallons per day for hydrofracking, from the Tioga River in the Borough of 

Lawrenceville, Pennsylvania, upriver from Erwin and Painted Post. See discussion of Erwin 

water sales in "How much is Painted Post water worth?" Jeffery Smith, Coming Leader. April 

30,2012, page lA, and discussion ofTerrAqua water sales in "Lawrenceville, Pa. facility to 

recycle drilling wastewater," Derrick Ek, Corning Leader, Feb. 25, 2012, Also, according to 

media reports, the City of Coming and the Village of Bath are looking at the possibility of selling 

water to increase their municipal revenues. See "City Considers Selling Water: News of Painted 

Post Plan Has Coming Officials Interested," Jeffery Smith, Coming Leader, May 8, 2011, page 

lA, and "Municipal water export: Whose water? Whose rights?" Steuben Courier Advocate, 

March 17,2012. 

91. Therefore, as can be seen, the Village failed to identify the full potential adverse 

environmental consequences ofthe cumulative impact of water withdrawals from the Coming 

Aquifer, and failed to take a hard look at its potential consequences. 
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Compliance with the Water SupplY Law 

92. Both the Village water system and the rail loading facility are transporting water 

through pipes to the railcars that will carry the water to Pen.Tlsylvania. Prior to transporting water 

to another state through pipes, a permit is required from the DEC pursuant to §15-1505.1 of the 

Water Supply Law. On infonnation and belief, none of the Respondents have requested a pennit 

from the DEC pursuant to this law in order to export water to another state, and. therefore, 

Respondents are in violation of such law. 

IV. FIRST CAUSE OF ACTION: 
RESPONDENT ~VILLAGE FAILED TO COMPLY WITH 
THE STRICT PROCEDURAL MANDATES OF SEQRA 

A. Respondent Village Violated SEQRA When It Failed to Consider 
Even One of the Significant Adverse Environmental Impacts of 
Water Transports from the Proposed Water Loading Facility 

93. The allegations contained in paragraph "1" through "92" inclusive are hereby 

realleged as more fully set forth herein. 

94. As previously indicated, the Board of Trustees of the Village of Painted Post 

designated themselves as the "lead agency" to make SEQRA detenninations. As lead agency, it 

is their responsibility to assure that a1llaws and regulations pursuant to SEQRA are carried out. 

95. According to the regulations promulgated pursuant to SEQRA: 

"The basic purpose of SEQRA is to incorporate the consideration 
of environmental factors into the existing planning, review and 
decision-making processes of state, regional, and local government 
agencies at the earliest possible time. To accomplish this goal, 
SEQRA requires that all agencies detennine whether the actions 
they directly undertake, fund or approve may have a significant 
impact on the environment, and, if it is determined that the action 
may have a significant adverse impact, prepare or request an 
Environmental Impact Statement." 

6 N.Y. Codes, Rules and Regulations Part 617.1(c). 

96. Further, the regulations indicate that: 
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"In adopting SEQRA, it was the legislature's intention that all 
agencies conduct their affairs with an awareness that they are 
stewards of the air, water, land and living resources, and that they 
have an obligation to protect the environment for the use and 
enjoyment of this and all future generations." 

6 NYCRR §617.1(b). 

.' 

97. The SEQRA regulations require that a lead agency determine whether or not a 

proposed project is a "type I action", which is an action that is more likely than not to require an 

environmental impact statement, or an "unlisted action." As indicated in the regulations: 

"The purpose of the list of type I actions in this section is to 
identify, for agencies, project sponsors and the public, those 
actions and projects that are more likely to require the preparation 
of an EIS than unlisted actions. All agencies are subject to this 
type I list. (1) This type I list is not exhaustive of those actions that 
an agency determines may have a significant adverse impact on the 
environment and requires the preparation of an ErS. However, the 
fact that an action or project has been listed as a type I action, 
carries with it the presumption that it is likely to have a significant 
adverse impact on the environment and may require an EIS .... " 

6 N.Y.C.R.R. 617.4(a). 

98. In the negative declaration promulgated by the Village on March 9, 2012, it is 

indicated that the proposed action is a Type r action, and therefore, according to the regulations, 

it is presumed that an Environmental Impact Statement will have to be drafted. Nevertheless, as 

previously indicated, and without rebutting the presumption contained in the regulations, the 

Village determined that there would be no adverse environmental consequences, and determined 

not to do an Environmental Impact Statement (hereinafter cited as "ErS"). 

99. The regulations contained in 6 N.Y.C.R.R. 617.7 indicate that an environmental 

impact statement must be prepared if a proposed action "may include the potential for at least 

one significant adverse environmental impact." 6 N.Y.C.R.R. 617.7(a)(1). 
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100. Conversely, to determine that an EIS wi11 not be required for an action, "the lead 

agency must determine either that there will be no adverse environmental impacts or the 

identified adverse environmental impacts will not be significant." 6 N.Y.C.R.R. 617.7(a)(2). 

101. In the instant action, it is apparent that there will be at least one significant 

adverse enviromnental impact, since there will be a significant increase in rail traffic through the 

center of the Village ofPai::J.ted Post on a daily basis, significantly causing automobile traffic tie 

ups. Similarly, there will be a significant increase in truck traffic at the Pennsylvania end of the 

rail line to bring the millions of gallons of water to a central water impoundment site and from 

there to individual gas well drilling sites. 

l02. In order to determine whether or not an environmental impact statement needs to 

be drafted, the lead agency is required to have prepared an Environmental Assessment Fonn, 

which would indicate the potential adverse environmental consequences which may ensue. 

6N.Y.C.R.R.617.7(a)(2)(3). 

103. In the instant action, as previously indicated, the Environmental Assessment Form 

prepared by the Village was inadequately prepared, and did not include any adverse 

environmental consequences which may ensue outside the confines ofthe Village of Painted 

Post. 

104. In performing its environmental review responsibilities, the universally accepted 

requirement is that the lead agency: 

1. Identify the areas of environmental concern; 

11. Take a hard look at the environmental issues identified; and 

iii. Give a reasoned elaboration for the decision that is made. 
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105. Since the Village ignored any adverse environmental consequences outside the 

confines of the Village, for this reason alone the Village failed to identify areas of environmental 

concern, and failed to take a hard look at the potential significant adverse environmental 

consequences that would ensue outside the Village's borders, including the effects on the entire 

Corning aquifer, and the cumulative, long term and secondary effects that will be caused by the 

project in Pennsylvania, including the significant increase in truck traffic, the effects of such 

truck traffic on the rural roads and highways within Pennsylvania, and the adverse effects of 

increased well drilling allowed by the use of the 1,000,000 to 1,500,000 gallons per day of water 

coming from the Village water system. 

106. Moreover, as previously indicated, besides the failure of the Village to review the 

adverse environmental effects outside the confines of the muricipal boundaries of the Village, 

even within the Village the determination by the Village was erroneous due to the many 

inaccuracies and inadequacies in the drafting of the EAF. For example: 

a. In its responses to the EAF, the Village failed to recognize that the 

aquifer from which the water is being drawn and over which the rail 

facility is located is a primary aquifer as designated by the DEC. 

b. In its responses to the EAF, the Village failed to acknowledge that 

the proposed actions would affect surface or groundwater quality or 

quantity, and responded "Not Applicable" to a statement on the form that 

the "Proposed Action would use water in excess of20,000 gallons per 

day." This response contradicted its response in another section ofthe 

EAF that total anticipated water usage per day would equal "lxlQ/'6 

gallons/day." 
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c. In its responses to the EAF,the Village indicated that the question 

of maximum vehicular trips generated per hour was not applicable, even 

thollgh there will be approximately 84 rail cars every 16 hours (42 rail cars 

leaving the facility and 42 rail cars arriving to take their place at the 

loading docks) moving down one of the main streets of the Respondent 

Village, passing next to the Village's major shopping area and crossing the 

main street of the Village, which is the acccss route to interstate 86 and 

state Route 15. 

d. In its responses to the EAF, the Vi11age indicated that the project 

will produce no operating no:se exceeding local ambie:J.t noise levels. 

However, the Village does not appear to have done any noise studies to 

justify this conclusion. Indeed, the railroading facility borders a 

residential area of the town, and individual homes face the train lines and 

the railroading facility. It is obvious that there will significant noise 

associated with moving in and out the 84 rail cars every 16 hours and the 

loading of 42 rail cars with water will certainly exceed the ambient noise 

level, particular at night whcn people are sleeping. 

e. The Village also maintained in the EAF that the proposed action 

would not affect air quality and indicated that the proposed action would 

not allow an increase in the amount ofland committed to industrial use or 

allow an increase in the density of industrial development within existing 

industrial areas. 
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f. In its responses to the EAF, the Village indicated that the proposed 

action is compatible with adjoining and surrounding Ia.TId uses within one­

quarter mile. In fact, as previously indicated, the adjoining land uses are 

. residential, and the surrounding uses within one-quarter mile are a park, a 

small shopping center, offices and churches. 

g. The Village also maintained in the EAF that the proposed action 

will not create a demand for any community provided services. In fact, 

the project is putting a significant demand on the Village water system. 

Up to 1,500,000 gallons per day may be pumped from the system, an 

abandoned well is being brought back into service, a number of new water 

mains are being installed, and a permit is being sought from the 

Department of Health for installation ofbacklflow prevention devices. 

The water sales agreement provides that the water sold will be processed 

through the Village water treatment plant. Fulfilling these demands will 

be impose significant costs on the Village. 

h. The Village indicated in the EAF that the project does not involve 

any local, state or federal funding, in spite of the fact that the Village is 

leasing the land to WeOR for $10.00 plus $1.00 per year, obviously 

providing local funding to the railroad. 

i. The Village also indicated in the EAF that no federal approvals are 

required, when in fact pennits are required from the Surface 

Transportation Board and the Federal Railroad Administration. 
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j. In fact, in response to the questions in Part 2 of the EAF, the 

Village marked "No" or "Not applicable" as its response to every question 

in the twenty categories of questions contained in Part 2, except for the 

questions contained in Category 1, Will the Proposed Action result in a 

physical change to the project site? and to three out of nine questions in 

Category 19, Impact on Growth or Character of Community. 

k. The Village failed to complete Part 3 of the EAF, Evaluation of the 

Importance of Impacts. 

107. Given all of these inadequacies of the EAF, it is not surprising that the Village 

erroneously determined that there will be no adverse environmental consequences that will ensue 

from this project. 

lOS. Petitioners further allege that by issuing a negative declaration and by signing a 

lease of the rail loading facility in advance of compliance with SEQRA, the Village failed to 

perfonn its duty, proceeded in excess of its jurisdiction, rendered an arbitrary and capricious 

decision, and abused its discretion. Petitioners contend that the Village is required to prepare a 

full environmental impact statement (EIS). 

109. Because the Village has failed to identify areas of environmental concern, and 

failed to take a hard look at clear and obviously significant adverse effects, the Village is in 

violation of the requirements of SEQRA and the regulations promulgated pursuant thereto, and it 

is respectfdly requested that the inadequate negative declaration issued by the Vi]age be 

annulled, that the lease agreement between PPD and WeOR be annulled, that the Village be 

directed to complete a full BIS and that an injunction against any further activity concerning the 
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construction or operation of the rail loading facility be entered until such time as the Village has 

fully and completely complied with the requirements of SEQRA. 

B. Respondent Village Violated SEQRA When It Improperly Claimed 
a Type II Exemption from SEQRA for Its Action in Entering into an Agreement 

to Sell 314,000,000 Gallons of Water from the Village Water System 

110. Petitioners repeat and reallege each and every allegation set forth in paragraphs 1 

through 109 as if fully set forth herein. 

111. The Village violated SEQRA when it failed to classify the water sale agreement 

as a Type I action, and issued a detennination that it was a Type II action, which is exempt from 

SEQRA review. A Type II action is "a routine and continuing agency administration that does 

not reorder priorities in a manner that may affect the environmenL" 6 NYCRR 617.51 [20]. 

112. As described above, the resolution by the Village designating the water sale 

agreement as a Type II action relies upon 6 N.Y.C.R.R. 617.5(c)(25) as the provision pursuant to 

which the Type II exemption was claimed. This reliance is not appropriate. Section 617.5(c)(25) 

provides that actions for "purchase or sale of furnishings, equipment or supplies, including 

surplus government property, other than the following: land, radioactive material, pesticides, 

herbicides, or other hazardous materials" are not subject to review under SEQRA. 

113. Bulk water sales do not fall within the exemption provided in Section 

617.5(c)(25). That section explicitly excludes actions involving the purchase or sale ofland from 

the exemption contained in that section. Water rights are incident to the ownership ofland and 

are considered real property in New York. 

114. The Village does not have an ownership interest in the Corning aquifer. As an 

adjoining landowner and a permitted municipality, it has the right to withdraw water for its use 

and the use of its residents. 
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115. The designation by the Village of the pumping capacity ofthe Village water wells 

as "surplus water" has no basis in law or in fact. 

116. The initial approval granted to the municipality of the Village of Painted Post in 

1909 by the State Water Supply Commission to establish a municipal water system makes clear 

that the rights to withdraw water derive from the lands acquired by the Village to create the 

water supply system and that those rights are to be exercised in a manner that is "just and 

equitable to other municipalities and civil divisions of the State affected thereby and to the 

inhabitants thereof, particular consideration being given to their present and future necessities for 

sources of water supply." 

117. Petitioners allege that by issuing a Type II determination and by signing a water 

sale agreement in advance of compliance with SEQRA, the Village failed to perform its duty, 

proceeded in excess of its jurisdiction, rendered an arbitrary and capricious decision, and abused 

its discretion. Petitioners contend that the Village is required to prepare a full environmental 

impact statement (EIS). 

118. Because the Village erroneously categorized the water sale agreement as a Type II 

action, the Village is in violation of the requirements ofSEQRA and the regulations promulgated 

pursuant thereto, and it is respectfully requested that the improper Type IT determination issued 

by the Village be annulled, that the water sale agreement between the Village and SWEPI be 

annulled, that the Village be directed to complete a full EIS and that an injunction against bulk 

water sales by the Village be entered until such time as the Village has fully and completely 

complied with the requirements ofSEQRA. 
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C. Respondent Village Violated SEQRA When It Impermissibly 
Segmented its Review of the Water Sale Agreement and its 

Review of the Lease Agreement for a Water Loading Facility 

119. Petitioners repeat and reallege each and every allegation set forth in paragraphs 1 

through 119 as if fully set forth herein. 

120. The Village violated SEQRA when it impermissibly segmented its review of its 

water sale agreement and its review of the :ease agreement for a water loading facility. 

121. SEQRA notes that "[aJctions commonly consist of a set of activities or steps," and 

specifies that "[tJhe entire set of activities or steps must be considerec L'1e action, whether the 

agency decision-making relates to the action as a whole or to only a part of it." 6 NYCRR 617.3. 

122. SEQRA expressly provides that "[ c ]onsidering only a part or segment of an action 

is contrary to the intent ofSEQRA." SEQRA defines "segmentation" as "the division of the 

environmental review of an action such that various activities or stages are addressed under this 

Part as though they werc independent, unrelated activities, needing determinations of 

significance" 6 N'y'C.R.R. § 617.2(ag). 

123. In addition, SEQRA provides that, "If a lead agency believes that circumstances 

warrant a segmented review, it must clearly state in its determination of significance and any 

subsequent EIS the supporting reasons and must demonstrate that such review is clearly no less 

protective of the environment. Related actions should be identified and discussed to the fullest 

extent possible." 6 N.Y.C.RR. § 6l7.3(g)(1). 

124. The connection between the lease agreement for construction of a water loading 

facility and the water sale agreement is manifest and is directly acknowledged in the Lease 

Agreement, which states that the lease states is entered into "in connection with a certain bulk 

water sale contract, dated as of March 1,2012 (the 'Water Purchase Agreement'), by and 

between the Village and SWEPI LP (' SWEPI'), the Village will sell a certain amount of surplus 
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municipal water to SWEPT from its existing municipal water supply system at a filling/metering 

station to be constructed by the Lessee on a portion of the Premises and SWEPI has arranged to 

have the Lessee withdraw, load and transport such water via rail line from the Premises." 

125. Without a water loading facility, there would be no means for the Village or 

SWEPI to implement the water sale agreement. 

126. As a result of Respondent's failure to comply with the procedural prescripts of 

SEQRA, either individually or taken as a whole, its Negative Declaration, its Type II 

determination and any subsequent actions taken in reliance thereon was and will be arbitrary and 

capricious, affected by an error oflaw, and a violation of SEQRA and, therefore, must be 

declared llull and void. 

127. Because the Village erroneously conducted a segmented review oftwo aspects of 

the same project, and issued two separate detenninations under SEQRA on the same day, the 

Village is in violation of the requirements of SEQRA and the regulations promulgated pursuant 

thereto, and it is respectfully requested that an injunction against bulk water sales by the Village 

and any further activities concerning the construction or operation of the water loading facility be 

entered until such time as the Village has fully and completely complied with the requirements 

ofSEQRA. 

v. SECOND CAUSE OF ACTION: 
VIOLATION OF WATER TRANSPORT PERMIT REQUIREMENTS 

128. The allegations contained in paragraph "1" through "127" inclusive are hereby 

realleged as more fully set forth herein. 

129. Section 15-1505.1 of the Water Supply Law provides that "no person shall 

transport or carry through pipes, conduits, ditches or canals the waters of any fresh water lake, 

pond, brook, river, stream or creek in this state or any well, subsurface or percolating waters of 
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this state into any other state for use therein without first obtaining a permit from the Department 

[DEC] pursuant to this title." 

130. The proposed water withdrawal project will involve the transportation of water 

from Village water wells through pipes in the Village water system and through pipes in the rail 

loading facility to railcars that will carry the water into the state of Pennsylvania. 

131. Because pipes are being utilized for the transport of water out of state, the plain 

wording of Section 15-1505.1 requires Respondents to obtain a permit from the DEC for such 

transports. 

132. Upon information and belief, none of the Respondents have requested or obtained 

a permit from the DEC to transport water into the state of Pennsylvania. 

133. The DEC has elucidated the Intention of the legislature regarding transports of 

water for commercial, industrial, or oil or gas well development purposes outside of a public 

water supply system approved water service area cor:cerning this section in its recently proposed 

amendments to 6 N.Y.C.R.R. §601.6. The proposed amendments provide that "except to the 

extent that is otherwise exclusively stated in this part, no person may take any of the following 

actions without having first obtained a water withdrawal permit: (f) for a public water supply 

system with a capacity equal to or greater than the threshold volume [100,000 gpd], to enter into 

a contract or other agreement for the bulk sale of water for a commercial, industrial, or oil or gas 

well development purpose outside of the public water supply system approved water service 

area." 

134. The proposed regulation is broader than Section 15-1505.1 and applies to all 

agreements for the bulk sale of water for commercial, industrial, or oil or gas well development 

purposes by certain public water systems outside of their approved water service areas. 
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135. Even though the new proposed regulations have not yet taken effect, the Village's 

bulk sale agreement falls within the requirements of Section 15-1505.1 and requires one or more 

of the Respondents to obtain a permit from the DEC for the transport of water to another state. 

136. Since :lone of the Respondents has requested or obtained such a permit, an 

injunction against shipments of water from the Village water system to SWEPI should be entered 

until such time as the provisions of Section 15-1505.1 of the Water Supply Law concerning 

export of water to another state has been complied with. 

VI. THIRD CAUSE OF ACTION: 
FAILURE TO OBTAIN FEDERAL PERMITS AND 

FEDERAL NEPA REVIEW 

137. The allegations contained in paragraph "I" through "136" inclusive are hereby 

realleged as more fully set forth herein. 

138. As previously observed, the Village in its negative declaration states that the 

Interstate Commerce Commission Termination Act of 1995, the Federal Railway Act of 1970 

and other federal laws and regulations associated with the operation of rail facilities (collectively 

referred to as "ICCT A") preempt the application ofloeal and state laws to the construction and 

operation of the rail loading facility. 

139. Nevertheless, while claiming that these laws apply to the construction and 

operation of the facility, on information and belief, none of the Respondents have requested any 

permit from the Surface Transportation Board or the Federal Railway Administration even 

though permits are required for the installation of rail spurs and the construction and operation of 

rail loading facilities. In fact, the V1llage indicated in its EAF that no federal permits were 

required. 
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140. Moreover, prior to the STB or FRA granting any permit, an environmental review 

of the proposed action or actions must be conducted pursuant to the National Environmenta~ 

Policy Act, 42 U.S.c. §4321 et seq., which has also not been done. 

141. Therefore, since it is the intention of the Respondents to ignore the requirements 

of these laws, an injunction against operation of the rail loading facility should be issued until 

such time as ICCT A and NEP A are fully complied with. 

WHEREFORE, Petitioners respectfully request that the Court enter an Order in this 

proceeding: 

(1) Annulling the Vil~age's Type II determination for the water sale agreement; 

(2) Annulling the Village's negative declaration for the lease ofthe rail-loading facility 

site; 

(3) Annulling the Village's water sale agreement with SWEPI; 

(4) Annulling PPD's Lease to Respondent WCOR; 

(5) Requiring the Village to issue a Positive Declaration, and complete an EIS with 

respect to its plan as a whole and not merely segments thereof, pursuant to SEQRA; 

(6) Enjoining the Village from entering into an agreement to sell water and enjoining the 

Village and PPD from entering into a lease ofVillagc land or land owned by PPD 

until Respondents have complied with all applicable federal and state laws; and 

(7) Imposing a preliminary injunction prohibiting Respondents from making shipments 

of water to SWEPI or working at the rail loading facility site until Respondents have 

complied with all applicable federal and state laws; 

(8) Allowing costs and disbursements; and 
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(9) Granting such other and further relief as the Court may deem just, proper and 

equitable. 

The relief requested herein has not been previously requested from this or any other court. 

DATED: Buffalo, New York 
June 22,2012 

Respectfully submitted, 

RACHEL TREICHLER, ESQ. 
7988 Van Amburg Road 
Hammondsport, New York 14840 
Telephone: (607) 569-2114 

RICHARD J. LIPPES, ESQ. 
RICHARD J. LIPPES & ASSOCIATES 
1109 Delaware Avenue 
Buffalo, New York 14209 
Telephone: (716) 884-4800 

Attorneys for Petitioners 
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STATE OF NEW YORK 
COUNTY OF STEUBEN 

D 

VEIUF1CATION 

) 
) 33.: 

I, Jean Wosinski, being duly sworn, depose and state: 

I am the Petitioner in the above-eiltitled action. 

" 

I have read the foregoing VERIFIED PETITION, and know the contents 

thereof, the same are true to my own knowledge, except as to those matters that are therein 

stated upon infonnation and belief, and as to those matters, I believe them to be true. 

STATE OF NEW YORK 
COUNTY OF STEUBEN 

) 
) SS.: 

On this 22nd day of June, 2012, before me, the undersigned, personally appeared 
Jean Wosinski, and personally known to me, or provided to me on the basis of 
·satisfactory evidence to be the individual whose name is subscribed to the within 
instrument and acknowledged to me that he/she executed the same in his/her capacity, 
and that byhis/her signature 011 the insh"lll11ent, the individual or the person upon behalf 
of which tbe individuul acted, executed the instmment. 

Aw1: 
(Notary Public) ~ 

RACHEL TREICHl€R 
Notary Public. Stote of New York 

No. 02TR50Saf99 
Qualified in Steuben County 

Commission expires 04/22/201'1 
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VERIFIED ANSWER AND OBJECTIONS IN POINT OF LAW OF PAINTED POST,
PAINTED POST DEVELOPMENT, LLC AND SWEPI, LP, DATED AUGUST 3, 2012

[83­108]

83

SUPREME COURT 
STATE OF NEW YORK 

D 

COUNTY OF STEUBEN 

In the Matter ofthe Application ofthe SIERRA CLUB; 
PEOPLE FOR A HEALTHY ENVIRONMENT, ]NC.; 
COALITION TO PROTECT NEW YORK; JOHN 
MARVIN; THERESE FINNERAN; MICHAEL 
FINNERAN; VIRGINIA HAUFF; and JEAN WOSINKSI, 

Petitioners, 

For a Judgment under Pursuant to Article 78 
ofthe Civil Practice Law and Rules 

-against-

THE VILLAGE OF PAINTED POST; PAINTED POST 
DEVELOPME~T, LLC; SWEPI, LP; and the 
WELLSBORO AND CORNING RAILROAD, LLC, 

Respondents. 

VERIFIED ANSWER AND 
OBJECTIONS IN POINT OF 
LAW OF RESPONDENTS 
THE VILLAGE OF 
PAINTED POST,PAINTED 
POST DEVELOPMENT, 
LLC A.~D S\VEPI, LP 

Index No.: 2012-0810 

Respondents, the Village of Painted Post, Painted Post Development, LLC, and SWEPI, LP 

(which may be collectively referred to as "Respondents" or may be referred to respectively as the 

"Village," "Painted Post Development" and/or "SWEPI"), by and through their attorneys, Harris· 

Beach PLLC, for their Verified Answer to the Verified Petition ("Petition") state and allege as 

follows: 

1. Admit those allegations in paragraph 1 of the Petition to the extent they allege that the 

proceeding is styled an Article 78 proceeding, and admit that certain relief is sought as set forth in 

the Petition, and admit as set forth more fully in the Administrative Record in this matter filed 

concurrently herewith and incorporated herein by reference in its entirety ("the Administrative 

Record") that Respondents undertook certain construction of equipment and improvements on land 

located in the Village of Painted Post, and deny the remainder of the allegations in paragraph l, 

including denying any allegation that Respondents failed to fully comply with applicable law, 

including the New York State Environmental Quality Review Act (hereinafter "SEQRA") and the 
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other statutes identified to the extent same are applicable, and as to the balance of the allegations in 

paragraph 1, deny any attempt by Petitioners to characterize the nature of the .construction 

undertaken by the Respondents, and refer the Court to the Administrative Record, which fully sets 

forth the nature and extent of any construction acti vities undertaken pursuant to the action at issue. 

2. As to the allegations contained in paragraph 2 of the Petition, deny that the Sierra 

Club or Sierra Club members will be adversely affected, deny that drinking water supplies may be 

contaminated, deny the allegations regarding increases in traffic and each of the other allegations 

concerning other alleged adverse affects identified therein, including adverse affects concerning 

noise, air contamination and the like, and such allegations regarding the Village of Painted Post and· 

Wellsboro, Pennsylvania, and deny the allegations regarding truck traffic, and deny knowledge or 

infonnation sufficient to fonn a belief as to the truth and falsity of the allegations concerning the 

state of the incorporation of the Sierra Club, as well as allegations regarding its membership and 

activities its membership has allegedly been involved in, and deny knowledge and information 

sufficient to fonn a belief as to the truth or falsity of the allegation as to the number ofmembers who 

claim to live in the Village of Painted Post or in Pennsylvania, and deny the remaining allegations 

contained therein. 

3. As to the allegations contained in paragraph 3 of the Petition, deny that members of 

"People for a Healthy Environment" inay be adversely affected as alleged therein, and deny 

knowledge or infonnation sufficient to fonn a belief as to the truth or falsity of the allegations 

concerning the state of incorporation of the referenced organization, its goals and allegations 

regarding its focus, and deny the remaining allegations contained therein. 

4. As to the allegations contained in paragraph 4 of the Petition, deny that the members 

as alleged may be adversely effected as identified therein, and. deny knowledge or information 

sufficient to fonn a belief as to the truth or falsity of the allegations concerning "Coalition to Protect 

HAR.R.IS BEACH i'i 
ATTORNEYS AT LAW 2 
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New York," including denying knowledge or information sufficient to form a belief as to the truth or 

falsity of the allegations as to the groups purportedly represented by same, as well as the goals such 

organization or organizations seeks to promote or oppose, and deny the remaining allegations 

contained therein. 

5. As to the allegations contained in paragraphs 5, 6, 7 and 8 of the Petition, deny 

knowledge or information sufficient to form a belief as to the truth or falsity of the allegations 

concerning the residence of the Petitioners identified, including John Marvin, Therese Finneran and 

Michael Finneran, Virginia Hauff, and Jean Wosinski, and deny knowledge or information sufficient 

to form a belief as to the truth or falsity of the allegations as to how long such persons have lived at 

the addresses identified, and deny the allegations contained in said paragraphs regarding alleged 

adverse affects, including alleged affects from rail traffic, increase noise and air contamination, as 

well as adverse affects to drinking water quality and any adverse affects on the health of the persons 

alleged therein, including their spouses and others, and deny that the referenced individuals will be 

adversely impacted by rail operations, including denying any alleged adverse impacts to health due 

to the rail operations, and deny adverse impacts from automobile traffic due to rail operations, and 

deny knowledge or information sufficient to form a belief as to the truth or falsity of the allegations 

concerning the educational background or employment background of Petitioner, Jean Wosinski, but 

admit that Ms. Wosinski attended more than one meeting, and deny knowledge or information 

sufficient to form a belief as to whether Ms. Wosinski "objected" to the actions at issue in this matter 

during any of the meetings or otherwise. 

6. As to the allegations contained in paragraph 9 of the Petition, admit that the Village of 

Painted Post is an incorporated village located within Steuben County, New York, and as to the 

characterization ofthe location of the Village concerning various rivers and other topography, refer 
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the Court to available maps and other information regarding the area, and state that the Village 

undertakes its responsibilities as required under law and has done so at all times. 

7. As to the allegations contained in paragraph 10 of the Petition, admit that SWEPI, LP 

is a limited partnership formed in the State of Delaware, and state that it conducts certain business 

concerning oil and gas exploration, and deny knowledge or information sufficient to form a belief as 

to why Petitioners made S\VEPI a party herein, and as to the allegations regarding SWEPI's 

execution of an agreement to purchase certain surplus goods or services from the Village of Painted 

Post, refer the Court to the referenced purchase agreement which is submitted as part of the 

Administrative Record (and is hereinafter referred to as the "Surplus Agreement"), and admit that 

SWEPI was authorized to enter into the Surplus Agreement, admit the approval by the Susquehanna 

River Basin Commission concerning the sale of surplus water authorizes SWEPI to use such water 

for its business, as more fully set forth in. the Surplus Agreement, and deny knowledge or 

information sufficient to form a believe as to the truth or falsity of the remaining allegations 

contained therein. 

8. As to the allegations contained in paragraph 11 of the Petition, deny knowledge or 

information sufficient to form a belief as to the truth or falsity of the allegations concerning the 

length of the rail line referenced therein, and the location of same, but admit that Wellsboro & 

Corning Railroad, LLC (the "Railroad") is a federally chartered railroad, with an office located in 

Exton, Pennsylvania. 

9. As to the allegations contained in paragraph 12 of the Petition, admit that Painted Post 

Development, LLC is a limited liability development company, and admit that the Village of Painted 

Post is its sole member, and as to allegations regarding Painted Post Development's relationship with 

the Railroad, refer the Court to a certain lease agreement executed by Painted Post Development and 

the Railroad (the "Lease"), which is submitted as part of the Administrative Record, for its true and 
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accurate contents, and deny knowledge or information sufficient to fonn a belief as to the truth or 

falsity of the remaining allegations contained therein, including Petitioners' rationale for making 

Painted Post Development a party in this proceeding. 

10. As to the allegations contained in paragraph 13 of the Petition, admit that as required 

under applicable law, the Village provided notice to applicable agencies and was installed as the lead 

agency, and deny knowledge or information sufficient to form a belief as to the truth or falsity of the 

remaining allegations contained therein, and refer the Court to the Administrative Record, which sets 

forth in detail the actual record of the proceedings referenced therein, including notices sent, 

resolutions enacted, and other matters. 

11. As to the allegations in paragraph 14 of the Petition, as more fully set forth in the 

Administrative Record, together with the Affidavits submitted herewith, the Board of Trustees on 

behalf of the Village of Painted Post, voted on and adopted certain resolutions on February 23,2012, 

and such resolutions were filed in accordance with law, and deny the remaining allegations contained 

therein. 

12. As to the allegations contained in paragraph 15 of the Petition, refer the Court to the 

resolutions at issue enacted by the Village for their true and accurate contents, including the nature of 

findings issued by the Village by the Board of Trustees on behalf of the Village (the Village and the 

Village Board of Trustees may be referred to hereinafter collectively as the "Village"), and deny 

knowledge or information sufficient to form a belief as to the truth or falsity of the allegations 

contained therein, including any attempt to characterize the resolutions adopted, including the 

negative declaration resolution adopted therein as such documents speak for themselves, which 

documents are submitted as part of the Administrative Record. 

13. As the allegations contained in paragraph 16 of the Petition, deny that the Village's 

determination to issue a negative declaration as alleged was based solely upon the referenced 
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environmental assessment form ("EAF"), and deny that pertinent information contained in the EAF 

was mistaken or incorrect in any material manner, and deny that the Village failed to comply with 

applicable regulations including SEQRA, and deny the remaining allegations contained therein. 

14. As to the allegations contained in paragraph 17 of the Petition, deny that the Village 

failed to undertake the requisite analysis" including taking a hard look at potential adverse 

environmental impacts as required under applicable law, deny that the Village was required to 

examine impacts concerning water supply and other matters concerning areas located in and around 

Wellsboro, Pennsylvania, and deny the remaining allegations contained therein. 

--
15. As to the allegations contained in paragraph 18 of the Petition, deny that the Village 

exempted itself from any requirements under New York law, and refer the Court to the actual 

resolution itself and the underlying documents upon which it was based, which are submitted as part 

of the Administrative Record, for their true and accurate contents as such documents speak for 

themselves, and deny the remaining allegations contained therein. 

16. As to the allegations contained in paragraph 19 of the Petition, deny the Petition's 

characterization of the Village's findings regarding the Interstate Commerce Clause Termination Act 

("ICCTA"), deny the remaining allegations regarding alleged contamination concerns therein, and 

deny the remaining allegations contained in that paragraph. 

17. As to the allegations contained in paragraph 20 ofthe Petition, as more fully set forth 

in the Affidavits submitted herewith, deny that the Railroad is required to obtain any permits or 

authorizations from the Surface Transportation Board or the Federal Railroad Administration, and 

denythatthe National Environmental Policy Act of1969, 42 U.S.C. § 4321 etseq. applies under any 

circumstances to the actions at issue, and deny the remaining allegations contained therein. 

18. As t6 the allegations contained in paragraph 21 of the Petition, deny the allegations 

contained therein, and state that by enacting. a resolution and considering the type of action 
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associated with the action at issue, the Village in fact undertook the required review, and as to the 

allegations concerning the contents of the regulations at issue, including 6 N .Y.C.R.R. 617 .5( c )(25), 

refer the Court to the actual text of the regulation identified for its true and accurate contents, as such 

regulation speaks for itself, and deny the remaining allegations contained therein. 

19. As to the allegations contained in paragraph 22 of the Petition, deny the allegation that 

the contract at issue concerned the ownership of land, and state that the contract at issue is the 

Surplus Agreement, which addresses the sale of certain surplus water under certain conditions, and 

refers the Court to the Surplus Agreement for its true and accurate contents, which is submitted as 

part of the Administrative Record, and deny the remaining allegations contained therein. 

20. Deny the allegations contained contain in paragraph 23 of the Petition, and 

specifically deny that any segmentation occurred. 

21. As to the allegations contained in paragraphs 24 and 25 of the Petition, admit that the 

Village Board of Trustees voted upon and approved on February 23,2012 a resolution that was filed 

on that date concerning the Village's sale of certain surplus water, and admit a resolution was voted 

upon and approved by the Village Board of Trustees and was filed on February 23 concerning the 

Lease by Painted Post Development, and refer the Court to those documents, which are submitted as 

part of the Administrative Record, for their true and accurate contents, and deny the remaining 

allegations contained therein. 

22. Deny the allegations in paragraph 26 of the Petition, and state as provided for in the 

applicable resolutions that the Mayor of the Village was authorized by such resolutions to execute 

various agreements, and further state that the resolutions at issue were fully implemented and 

approved and filed on February 23,2012. 

23. As to the allegations contained in paragraphs 27 and 28 of the Petition, admit that the 

Mayor of the Village executed an agreement between the Village and SWEPI, whereby the Village 
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lll1der certain circumstances would sell surplus water to SWEPI, subject to the various provisions and 

caveats stated therein, including among other conditions that there is adequate surplus water to so 

supply S WEPI, and other conditions satisfied as more fully set forth in the Surplus Agreement, and 

refer the Court to the Surplus Agreement for its true and accurate contents, which is submitted as part 

of the Administrative Record, and as to the allegations contained in paragraph 28, admit that a lease 

was executed as between Painted Post Development and Railroad, and refer the Court to the 

provisions of Lease, which is submitted as part of the Administrative Record, for its true and 

accurate contents, and deny the remaining allegations contained therein, including any attempt to 

characterize the area where the project at issue was built, and further state that such area is 

specifically zoned industrial. 

24. As to the allegations contained in paragraph 29 of the Petition, state that the 

circumstances surrounding the execution of the referenced documents, ""hich are submitted as part of 

the Administrative Record, including the Surplus Agreement and the Lease, speak for themselves, 

and deny the allegations contained therein, including any characterization or selective quotation from 

the agreements at issue. 

25. Deny the allegations contained in paragraph 30 of the Petition, and state that the 

Village resolution issuing a negative declaration was voted on, adopted and filed on February 23, 

2012 in accordance with applicable law, and state that any additional notice provided to various 

agencies does not alter the fact that the negative declaration issued by the Village was issued and 

became effective on February 23, 2012. 

26. As to the allegations contained in paragraph 31 of the Petition, admit that certain 

facilities and improvements have been constructed on the premises subject to the Lease (hereinafter 

the "Transloading Facility"), and refer the Court to the Lease for its true and accurate contents, 

which is submitted as part of the Administrative Record, and admit that the premises on which the 
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Transloading Facility is located will allow for the loading of 42 rail cars, and deny knowledge or 

information sufficient to form a belief as to the truth or falsity of the remaining allegations contained 

therein. 

27. As to the allegations contained in paragraph 32 of the Petition, refer the Court to the 

November 2011 Report prepared by Hunt Engineers,Architects and Land Surveyors, P.C., entitled 

Engineering Report for the Wellsboro & Coming Railroad, Painted Post Transloading Facility (the 
j 

"Hunt Report") for its true and accurate contents, which is submitted as part ofthe Administrative 

Record, and state that the Hunt Report contains among other information, specifics concerning the 

equipment and facilities constructed on the premises on which the Transloading Facility is located, 

and deny the remaining allegations contained therein. 

28. As to the allegations contained in paragraph 33 of the Petition, deny that there is any 

plan to remove 42 loaded railcars every 16 hours, and deny the remaining allegations contained 

therein. 

29. As to the allegations contained in paragraphs 34 and 35 of the Petition, deny 

knowledge or information sufficient to form a belief as to the truth or falsity of the calculations 

therein, including what Petitioners contend is the weight ofa gallon ofwater or the weight of the rail 

cars, deny that significant noise will result from coupling or uncoupling of rail cars, and deny that 

diesel engines will be running such as to cause any significant noise impacts, and deny the remaining 

allegations contained therein. 

30. Deny the allegations contained in paragraph 36 of the Petition, and state that. the 

Village undertook an appropriate review of the project at, issue, including the operations associated 

"'lith the premises which is the subject of the Lease. 

31. As to the allegations contained in paragraph 37 of the Petition, deny knowledge or 

information sufficient to form a belief as to the truth or falsity of the allegations therein as to the 
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number of engines it will take to move 42 rail cars, and deny the remaining allegations confained 

therein. 

32. As to the allegations contained in paragraph 38 of the Petition, respectfully refers the 

Court to the actual text of the website identified, and deny knowledge or information sufficient to 

form a belief as to whether same is relevant in any fashion to the matters associated with the actions 

at issue. 

33. As to the allegations contained in paragraph 39 of the Petition, state that the Village 

undertook appropriate consideration of operations associated with the actions at issue, and deny that 

the Village failed to take into account potential impacts from the operation of the Transloading 

Facility at the premises which is the subject of the Lease, and deny the remaining allegations 

contained therein. 

34. As to the allegations contained in paragraphs 40 and 41 of the Petition, deny the 

characterization as to where rail cars will "enter and exit," deny the allegations as to what constitutes 

"the center of the Village," and deny knowledge or information sufficient to form a belief as to 

whether the premises subject to the Lease is located on the "Western side of the Center" of the 

Village, but admit that the Transloading Facility is located at 350 West Water Street, Painted Post, 

N ew York, and state that the premises subj ect to the Lease is located in an area specifically zoned for 

industrial uses, and the premises subject to the Lease is located on a pre-existing rail line which has 

been located in the Village for many decades, a:nd deny that any "new spurs" are being constructed 

on the premises subject to the Lease, but state that a rail siding will be so constructed to 

accommodate certain loading operations, and deny the remaining allegations contained therein. 

35. As to the allegations made in paragraphs 42, 43 and 44 of the Petition, deny 

Petitioners' characterization of Chemung Street, and state that it is one of several streets in the 

V illage that run east and west and that the premises subj ect to the Lease is located on a site which is 
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zoned industrial, and deny that residential homes that are located in proximity to the premises subject 

to the Lease are "adjacent to it," but admit that the location of the streets and the geographic layout 

of same speaks for itself, and admit that trains have been operating in the Village for many decades . 

in the location at issue, and deny the remaining allegations contained therein. 

36. As to the allegations contained in paragraph 45,46,47,48,49 and 50 of the Petition, 

deny the allegation regarding 42 cars as constituting a. "lengthy train," deny the allegation that such a 

train would take "considerable time" to move through the Village, deny any allegation of significant 

automobile traffic tie ups, deny that when trains do operate on Chemung Street that "all cross traffic 

is blocked," and state that there are alternative routes available to persons located on Chemung Street 

if they wereto desire to take an alternative route for any reason, including that they did not wish to 

cross over Chemung Street, or Chemung Street became difficult to cross for any reason, and deny 

that stalled traffic will create significant air contamination from idling motors, and refer the Court to 

the actual text of the regulation identified for its true and accurate contents, as such regulation speaks 

for itself, and deny that automobile traffic blockages will occur, deny that the Village's 

environmental review failed to take into accoUnt impacts as required by application law, and deny 

the remaining allegations contained therein. 

37. As to the allegations contained in paragraphs 51 and 52 of the Petition, refer the Court 

for the location of the rail line at issue, which has been in place in the Village of Painted Post for 

many decades, and which has served numerous industries, and deny as speculative and without basis 

that rail line congestion will occur and/or will negatively impact Dresser-Rand's operations. 

38. As to the allegations contained in paragraphs 53, 54, 55 and 56 of the Petition, deny 

each of the allegations therein, including ~at the nature of any facilities located outside of the 

Village of Painted Post are similar to the matters at issue including the equipment and improvements 

located on the premises subject to the Lease, deny that automobile traffic blockage will occur, deny 

HARRIS BEACH ~ 
ATTORNEYS AT '-AW 11 



94D 

.' 

that traffic patterns will be altered or that noise impacts or air contamination will increase to any 

material degree, and deny knowledge or information sufficient to form a belief as to the truth or 

falsity. of the allegations implying that there will be significantly increased heavy truck traffic 

concerning facilities to which surplus water may be taken, except admit that the routes that rail cars 

will travel from the Village will be in a generally southerly direction, 

39. As to the allegations contained in paragraphs 57 and 58 of the Petition, admit that 

surplus water will be sold and admits pursuant to the agreements at issue and that such water will be 

transmitted to rail cars from facilities and equipment located on the premises subject to the Lease, 

and refer the Court to the agreements for their true and accurate contents, and admit that there have 

been facilities added to the Village of Painted Post water system between 1941 and 1.980, and deny 

the characterization of the addition of such facilities as "expansions of the system," and deny the 

femaining allegations contained therein. 

40. As to the allegations in paragraph 59 of the Petition, admit that the Village water 

system serves its residents through a number of connections, and refer the Court to the Village's 

2000 Annual Drinking Water Quality Report for data concerning same, which speak for themselves, 

and admit that the Village water system provides water to residents of the Village of Riverside and 

the Town of Corning, and deny knowledge or information sufficient to form a belief as to the 

remaining allegations contained therein, including the characterization of the Village's water system. 

41, As to the allegations contained in paragraph 60 of the Petition, refer the Court to the 

Water Study referenced therein for the full text of same, and deny that the capacities identified for 

the wells identified in paragraph 60 are accurate as of today, and deny knowledge and information 

sufficient to form a belief as to the truth and falsity of the remainder of the allegations contained 

therein. 
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42. As to the allegations contained in paragraphs 61, 62 and 63 of the Petition, deny that 

well number 1 is being brought back into service, and state that the Hunt Report speaks for itself, and 

refer the Court to the Hunt Report for its true and accurate contents, which is submitted as part of the 

Administrative Record, and deny the remaining allegations contained therein. 

43. As to the allegations contained in paragraph 64 of the Petition, admit that the Village 

water system does draw certain water from the aquiferes) identified, and admit that the New York 

State Department ofEnvironrnental Conservation ("NYSDEC") has identified the Corning aquifer as 

one of several "primary aquifers" associated with the Cohocton River, and among other so-called 
~ 

primary aquifers in the State of New York, and refer the Court to the actual text of the documents 

cited in paragraph 64, including to the "1990 DEC Division of Water, Technical and Operational 

Guidance" for their true and accurate contents, which documents speak for themselves, and deny the 

remaining allegations contained therein. 

44. As to allegations contained in paragraphs 65 and 66 of the Petition,refer the Court to 

the regulations or guidance at issue concerning their application to the wells utilized by the Village 

water system, including any designation of such wells, and state that, upon information and belief, 

any such regulatory designations associated with such wells to the extent material were considered· 

by the Susquehanna River Basin Commission in its authorization to allow the Village to withdraw 

surplus water, and admits as set forth previously, that one of the aquifers at issue is a primary water 

supply aquifer among several others in the State of New York, and deny the remaining allegations 

contained therein. 

45. As to the allegations contained in paragrap hs 67 and 68 of the Petition, state that the 

Hunt Report speaks for itself, refer the Court to the Hunt Report, which is submitted as part of the 

Administrative Record, for its true and accurate contents, and deny that the project at issue would 

require the pumping of 1.44 million gallons per day, but admit that the Hunt Report analyzed 
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projected demand based upon 1,000 gallons per minute, and refer the Court to the document 

referenced in paragraph 68 for its true and accurate contents, and deny the remaining allegations 

contained therein. 

46. Deny knowledge or information sufficient to form a belief as to the truth or falsity of 

the allegations contained in paragraphs 69 and 70 of the Petition, including the allegations of the 

number of water users in the Village in 2001, and deny that the withdrawal associated with the 

project at issue is two to three times the rate of withdrawals by the Village from the wells identified, 

and deny that the Village failed to consider whether increased pumping activities at issue would 

result in adverse impacts, and deny that the water at issue will be drawn from well number 1. 

47. As to the allegations contained in paragraphs 71 and 72 of the Petition, deny that the 

Village failed to consider appropriate impacts from the withdrawal of water at issue, and as to the 

allegations contained in paragraph 72, refer the Court to the document associated with the deed for 

the premises which is subject to the Lease, including the previously referenced management plan and 

other documents including the delisting documents, which documents are submitted as part of the 

Administrative Record, and deny the remaining allegations contained therein . 

. 48. Deny the allegations contained in paragraphs 73, 74, 75 and 76 of the Petition, and 

refer the Court to the Hunt Report for its true and accurate contents, which report is submitted as part 

of the Administrative Record. 

49. As to the allegations contained in paragraphs 77, 78, 79, 80 and 81 of the Petition, 

denies knowledge or information sufficient to form a belief as to the truth or falsity 0 f the allegations 

contained therein, including the allegations that seek to characterize such report based upon a 

selective quotation of it, as such report speaks for itself. 

50. As to the allegations contained in paragraphs 82 and 83 of the Petition, deny that the 

Village failed to consider the impacts from the actions at issue, deny that contamination would occur 
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under the circumstances set forth therein, and deny that industries might find it necessary to 

incorporate additional filtration systems, and refer the Court to the reports referenced therein, as such 

reports speak for themselves, and deny the remaining allegations contained therein. 

51. As to the allegations contained in paragraphs 84 and 85 of the Petition, deny 

knowledge or information sufficient to form a belief as to the truth or falsity of the allegations as to 

what large scale withdrawals were made by Ingersoll-Rand and Corning, Inc. and for what purposes 

such water was used, and deny knowledge or information sufficient to fonn a belief as to the truth or 

falsity of the allegations as to whether such water so withdrawn was available, and deny knowledge 

or information sufficient to form a belief as to the truth or falsity of the allegations as to whether 

water withdrawn as part of the actions at issue will not be returned to the aquifer at issue, and deny 

the remaining allegations contained therein. 

-52. As to the allegations contained in paragraphs 86, 87 and 88 of the Petition, deny 

knowledge or information sufficient to form a belief as, to the truth or falsity of the allegations 

contained in paragraph 86, and regarding the allegations in paragraphs 87 and 88, deny knowledge or 

information sufficient to form a belief as to the truth or falsity of the allegations concerning the text 

of the Draft Supplemental Generic Environmental Impact Statement referenced therein, and refer the 

Court to such document for its true and accurate contents, and deny that such report is relevant in any 

manner to the actions at issue. 

53. As to the allegations in. paragraph 89 of the Petition, deny that the Village's 

environmental review failed to take into account impacts as required by applicable law, and deny the 

remaining allegations contained therein. 

54. As to the allegations contained in paragraph 90 of the Petition, deny knowledge or 

information sufficient to form a belief as to the truth or falsity of allegations therein, including 

statements made in newspaper articles cited therein. 
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55. As to the allegations contained in paragraphs 91 and 92 of the Petition, deny that a 

permit is required from the DEC as referenced therein, and deny the remaining allegations contained 

therein. 

56. As to the allegations contained in paragraph 93 of the Petition, repeat and re-allege 

each of the responses set forth above in this Answer to paragraphs 1 through 92 of the Petition as if 

more fully set forth herein. 

57. As to the allegations contained in paragraphs 94, 95 and 96 of the Petition, 

respectfully refer the Court to the regulations at issue, including those regulations found under 

SEQRA which speak for themselves, and deny any attempt by Petitioners to characterize such 

regulatory requirements, but admit that the Board of Trustees on behalf of the Village undertook 

appropriate actions to make determinations as part of the resolutions at issue for the actions at issue, 

as more fully set forth in the Administrative Record. 

58. As to the allegations contained in paragraph 97 of the Petition, refer the Court to the 

regulations at issue, including the regulations found under SEQRA, which speak for themselves, and 

deny Petitioners' attempt to characterize such regulatory requirements. 

59. As to the allegations contained in paragraph 98 of the Petition, deny that the Village 

promulgated a negative declaration on March 9, 2012, as such negative declaration was voted upon, 

passed and filed in the Village Clerk's Office on February 23,2012 and not March 9, 2012, and deny 

the remaining allegations contained therein. 

60. As to the allegations contained in paragraphs 99 and 100 of the Petition, refer the 

Court to the regulations at issue, including the regulations found under SEQRA, which speak for 

themselves, and deny Petitioners' attempt to characterize such regulatory requirements. 

61. Deny the allegations contained in paragraphs 101, 102 and 103 of the Petition. 
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62. As to the allegations of paragraph 104 of the Petition, refer the Court to the 

requirements under the SEQRA, and deny knowledge or information sufficient to form a belief as to 

the truth or falsity of the allegations as to what petitioner believes or contends is "universally 

accepted," and admit that the Village undertook the requisite review it was required to under 

applicable law, and deny the remaining allegations contained therein. 

63. As to the allegations contained in paragraphs 105 and 106 of the Petition, admit that 

due to a typographical error the words non-applicable was filled in for one of the questions 

identified, admit that the actual water usage was set forth in the EAF and specifically considered by 

the Village as more fully set forth in the resolutions adopted by the Village, refer the Court to the 

EAF and such resolutions, which are submitted as part of the Administrative Record, for their true 

and accurate contents, and state that in completing the EAF, the aquifer at issue was not identified as 

a primary aquifer, but because those issues were considered by Hunt and the Village and.as such was 

made part of the Village's negative declaration, and the failure to identify the aquifer at issue as a . 

primary aquifer was not material under the circumstances, and state that as to the allegations 

regarding the vehicular trips generated per hour, the Village considered the use of rail traffic, but did 

not believe that "vehicular trips" under the EAF applies to rail traffic and, in any event, such rail 

traffic was considered, and while impacts from such rail operations were considered, analysis of 

impacts from same are also subject to pre-emption under the Interstate Commerce Clause 

Termination Act, and deny that the Village failed to consider operating noise as the resolutions at 

issue_specifically identified such considerations, deny the allegations that the actions at issue will 

produce significant air quality impacts and deny that the Village failed to consider same, deny that 

area around the site is not suitable for the actions at issue as the site is zoned industrial, deny that the 

actions will create a demand for community provided services, as the only water to be sold as surplus 

water and the Village as well as the Susquehanna River Basin Commission has determined that such 
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, I water is in more than adequate supply, deny that the actions at issue required any funding, and deny 

that any federal approvals are required for the actions at issue, and admit that the Village completed 

such fonn, and refer the Court to the form for its true and accurate contents, any deny the r_emainirig 

allegations contained therein. 

64. Deny the allegations contained in paragraphs 107, 108 and 109 of the Petition. 

65. As to the allegations contained in paragraph 110 of the Petition, repeat and re-allege 
I 

each of the responses set forth above in this Answer to paragraphs 1 through 109 of the Petition as if 

more fully set forth herein. 

66. As to the allegations contained in paragraphs 111 and 112 of the Petition, deny the 

allegations contained therein, and refer the Court to the regulations at issue, including those 

regulations promulgated under the SEQ~A.., which regulations speak for themselves. 

67. As to the allegations contained in paragraphs 113 and 114 of the Petition, deny that 

the sale of surplus water is not a bulk sale, because such sale of surplus water is a bulk sale, and refer 

the Court to the regulations at issue, including" those regulations promulgated under the SEQRA, 

which regulations speak for themselves, and deny that the Village has provided any ownership 

interest in the aquifer or wells at issue, and state that in accordance with the documents at issue the 

Village has merely agreed to provide certain surplus water under certain conditions pursuant to the 

agreement at issue, and deny the remaining allegations contained therein. 

68. As to the allegations contained in paragraphs 115 and 116 of the Petition, deny that 

the Village has designated pumping capacity of Village wells as "surplus water," and refer the Court 

to the agreements at issue for their true and accurate contents, which are submitted as part of the 

Administrative Record, and deny the remaining allegations allegations contained therein. 

69. As to the allegations contained in paragraphs 117 and 118 of the Petition, refer the 

Court to documents at issue, including the State Water Supply Commission's establishment of the 
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water system in the Village, as well as the regulations at issue, which doc1ll1lents and regulations 

speak for themselves, and deny that the Village failed to undertake its duties as required, and deny 

the remaining allegations contained therein. 

70. As to the allegations contained in paragraph 119 of the Petition, repeat and re-allege 

each ofthe responses set forth above in this Answer to paragraphs 1 through 118 of the Petition as if 

more fully set forth herein. 

71. As to the allegations in paragraphs 120, 121, 122 and 123 of the Petition, deny that the 

Village segmented its review under applicable law, and deny the remaining allegations contained 

therein. 

72. As to the allegations contained in paragraph 124 of the Petition, deny the 

characterization of Petitioners as to the Village's actions, refer the Court to the agreements identified 

therein for their true and accurate contents, which are submitted as part of the Administrative Record, 

and deny the remaining allegations contained therein. 

73. As to the allegations contained in paragraphs 125, 126 and 127 of the Petition, deny 

that the Village Viill be unable to provide surplus water without the facility referenced, deny that the 

Village failed to comply with various requirements under applicable law including the SEQRA, deny 

that the Village segmented any review under the SEQRA and applicable law, and deny the remaining 

all,egations contained therein. 

74. As to the allegations contained in paragraph 128 of the Petition, repeat and re-allege 

each ofthe responses set forth above in this Answer to paragraphs 1 through 127 of the Petition as if 

more fully set forth herein. 

75. As to the allegations contained in paragraphs 129, 130, 131 and 132 of the Petition, 

refer the Court to the regulations at issue for their true and accurate contents, deny that Respondents 
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> were required to obtain a pennit under the circumstances giving the clear provisions of the 

regulations and statutes at issue, and deny the remaining allegations contained therein. 

76. As to the allegations contained in paragraphs 133, 134, 135 and 136 of the Petition, 

refer the Court to the text of proposed laws, amendments, and regulations for their true and accurate 

contents, and deny Petitioners' characterization of the proposed laws and regulations at issue, and 

deny the remaining allegations contained therein. 

77. As to the allegations contained in paragraph 137 of the Petition, repeat and re-allege 
~ 

each of the responses set forth above in this Answer to paragraphs 1 through 136 of the Petition as if 

more fully set forth herein. 

78. As to the allegations contained in paragraphs 138, 139, 140 and 141 of the Petition, 

deny the Petition's characterization of the Village's negative declaration, and refer the Court to such 

negative declaration for its true and accurate contents, which is submitted as part of the 

Administrative Record, deny that any pennits or authorization is required from the Surface 

Transportation Board or the Federal Railroad Administration, and deny the remaining allegations 

contained therein. 

79. Deny each and every allegation contained in the Petition not heretofore admitted, 

denied or otherwise controverted. 

80. Deny that the Petitioners are entitled to any relief, including the relief sought as is set 

forth in the wherefore clause found in the Petition, including denying that Petitioners are entitled to 

any of the relief sought in subparts 1 through 9 of the Petition. 

AS AND FOR A FIRST OBJECTION N POINT OF LAW 

81. Petitioners lack standing to maintain this proceeding both in their capacity as 

, organizations and associations, as well as in their individual capacities because among other things, 

the organizations have not demonstrated that they have standing through individuals and those 
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organizations and/or associations are not otherwise entitled to maintain this action, and because the 

individual and organizational Petitioners herein have alleged no particularized injury or other injury 

,as required under law, because none has suffered any harm distinct from the general public and no 

other distinct or separate injury or damages is alleged as required. 

AS AND FOR ASECOND OBJECTION IN POINT OF LAW 

82. Upon information and belief, Petitioners' claims are barred under applicable statutes 

of limitation and/or by the doctrine of laches because Petitioners failed and refused to initiate this 

action in a timely mar~er and/or otherwise failed to exercise their rights in a timely manner under the 

circumstances. 

AS AND FOR A THIRD OBJECTION IN POINT OF LAW 

83. The Petition should be dismissed in its entirety because the claims alleged therein fail 

to state any claim as a matter oflaw .. 

AS AND FOR A FOURTH OBJECTION IN POINT OF LAW 

84. Petitioners, by and through their Petition, fail to state a cause of action upon which 

relief may be granted. 

AS AND FOR A FIFTH OBJECTION IN POINT OF LAW 

85. The actions undertaken by the Respondents, including the Village, were reasonable, in 

good faith, and such acts were not arbitrary, capricious or in excess of authority, nor were such 

actions taken in absence of substantial evidence. 

AS AND FOR A SIXTH OBJECTION IN POINT OF LAW 

86. The Administrative Record contains more than ample factual bases concerning the 

determinations made by the Village, and the Village conducted a proper and valid review of the 

project at issue in conformity with applicable standards and law. As such, the Petition should be 

dismissed in its entirety. 
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AS A.""iD FOR A SEVENTH OBJECTION IN POINT OF LAW 

87. The Village identified the areas of environmental concern associated with the project 

at issue, and took the requisite "hard look" and thereafter issued a reasonable elaboration for its 

determination that no significant adverse impacts would result from the actions at issue, including 

complying with each applicable law, rule and regulation including but not limited to those foUnd 

under the SEQRA and as such, the determinations made by the Village as required including by 

virtue of the negative declaration which it issued on February 23, 2012 should be sustained in every 

respect. 

AS AND FOR AN EIGHTH OBJECTION IN POINT OF LAW 

88. Petitioners have failed to exercise and to exhaust their administrative remedies. 

AS AND FOR A NINTH OBJECTION IN POINT OF LAW 

89. Petitioners claims, including those purporting to be made under federal law, including 

but not limited to the National Environmental Policy Act of 1969 and other federal law, including 

federal statutory law cited in the Petition, may only be initiated and filed by an action undertaken in 

federal court, and may only be initiated after certain conditions and other prerequisites are met, 

includirig but not limited to exhaustion of administrative remedies, and because Petitioners have 

failed to satisfy such requirements and prerequisites each ofthe Petitioners' claims under federal law 

and otherwise must be dismissed in their entirety. 

AS AND FOR A TENTH OBJECTION IN POINT OF LAW 

90. Upon information and belief, some or all of Petitioners' claims regarding alleged 

violations oflaws do not provide for the private right of action, and on that basis, the Petition should 

be dismissed in part or in whole. 
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AS AND FOR AN ELEVENTH OBJECTION IN POINT OF LAW 

91. Each of the Petitioners' claims are barred by the doctrine of mootness, as 

construction of the project was substantially complete before the original return date for this 

proceeding, thereby mooting each of the claims made by Petitioners. 

AS AND FOR A TVlELFTH OBJECTION IN POINT OF LAW 

92. Each of the claims asserted in the Petition are barred because Petitioners have failed to 

join parties necessary to adjudicate this matter, including indispensable parties. 

AS AND FOR A THIRTEENTH OBJECTION IN POINT OF LAW 

93. Petitioner alleges no breach of, or refusal to perform, a duty enjoined upon Respondents 

Painted Post Development and SWEPI, LP, no proceedings taken or about to be taken by the 

Respondents Painted Post Development and SWEPI, LP, and no determination made by the 

Respondents Painted Post Development and SWEPI, LPcapable of review or of being raised under 

CPLR § 7803 or otherwise in accordance with Article 78 of the CPLR. Therefore, the Petition must 

be dismissed. 

WHEREFORE, Respondents the Village of Painted Post, Painted Post Development, LLC 

and SWEPI, LP demand judgment dismissing the Petition, together with reasonable attorneys' fees 

and costs, and such other and further relief as this court deems just and proper. 

Dated: August 3, 2012 
Pittsford, New York 

23 

Hf 
~i , n 

J s 'p . Picci i, Esq. 
o A Mancuso, Esq. 
t rneys for Respondents 

e Village of Painted Post, 
Painted Post Development, LLC 
andSWEPL LP 
99 Garnsey Road 
Pittsford, New York 14534 
(585) 419-8800 
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To: Rachel Treichler, Esq. 
Attorney for Petitioners 
7988 Van Amburg Road 
Hammondsport, NY 14840 

Richard J. Lippes, Esq. 
Richard J. Lippes & Associates 
Attorneys for Petitioners 
1109 Delaware Avenue 
Buffalo, NJ 14209 

John K. Fiorilla, Esq. 
Capehart Scathard 
Attorney for Respondent 
Wellsboro & Corning Railroad, LLC 
Suite 300S 
8000 Midlantic Drive 
Mount Laurel, NJ 08054 
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VERIFI CATION 

STATE OF NEW YORK ) 
COUNTY OF STEUBEN ) ss.: 

ROSWELL CROZIER, being duly sworn, deposes and says he is the Mayor of the Village of 

Painted Post as well as being a member of the Board of Trustees of the Village of Painted Post; that 

he has read the foregoing Verified Answer and Objections and Point of Law, and that as to the 

factual matters contained therein, he believes the same to be true based upon the knowledge of the 

deponent and except as to those matters stated upon infonnation and belief, and that is to those 

matters, he believes them to be true based upon reasonable inquiry. 

MUNESH PATEL 
Notary Public, State of New YoriC 

No. 02PA61 09397 .. 
Qualified in Ontario County JG 

Commission Expires May 10,20 

J\ 
~\.;lL 
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VERIFICATION 

STATE OF NEW YORK ) 
COUNTY OF MONROE ) ss.: 

JOSEPH D. PICCIOTTI, being dilly sworn, deposes and says: that he is an attorney for 

Respondent SWEPI, LP in this article 78 proceeding; that he has read the foregoing Verified Answer 

and Objections and Point of Law, and that as to the factual matters contained therein, he believes the 

same to be true based upon the knowledge of the deponent and except as-to those matters stated upon 

information and belief, and that is to those matters, he believes them to be true based upon 

reasonable inquiry. 

That the reason this verification is made by the deponent and not by Respondent SWEPI, LP 

is that SWEPT, LP does not now reside within the County of Monroe, where deponent resides and 

has his office; and the sources of deponent's information and the grounds of his belief as to all 

matters herein stated are the records o~ said defendant and the results of an investigation into this 

matter, conducted on behalf of said Respondent. 

Sworn to before me this 
3'dday fA~:p 

ff~ 
JOHN A. MANCUSO 

Notary Public, State of New Vor\( 
Qualified in Monroe County 14 

Commission Expires Mav 22. 20_ 
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ADMINISTRATIVE RECORD: PERTINENT DOCUMENTS ASSOCIATED 
WITH THE RESOLUTIONS ADOPTED BY THE VILLAGE OF PAINTED POST 

ON FEBRUARY 23,2012, AS WELL AS ADDITIONAL CORRESPONDENCE 
AND OTHER DOCUMENTS ASSOCIATED WITH THE 

TRANSLOADING FACILITY AND THE SURPLUS WATER CONTRACT 

Exhibits 

1. Resolution Negative Declaration - Village of Painted Post Lease by Painted Post 
Development, LLC. 

2. Resolution of the Village of Painted Post For the Proposed Surplus Water Agreement. 

3. Lease Agreement (Painted Post LLC and Wellsboro and Coming Railroad LLC). 

4. Surplus Water Agreement (Village of Painted Post and SWEPI, LP). 

5. Full Environmental Assessment Form including Parts I and II for the Transloading 
Facility Lease. 

6. Pertinent Agency Correspondence: Cover Letters Sent to Agencies and Correspondence 
Received from Agencies Concerning SEQRA Review and Permit Issues. 

7. Sketch Plan: Transloading Facility. 

8. Engineering Drawings Dated January, 2012 for the Transloading Facility Site. 

9. November 11, 2011 Hunt Report. 

10.2005 Bargain and Sale Deed for the Former Ingersoll Rand Site. 

11. Notice to the New York State Department of Health and the New York State Department 
of Environmental Conservation under the Bargain and Sale Deed for the Former Ingersoll 
Rand Site. 

12. Susquehanna River Basin Correspondence Concerning Authorization of the Withdrawal 
of Surplus Water by the Village of Painted Post. 

2622041861570v1 
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CERTIFICATION OF ADMINISTRATIVE RECORD 

Anne Names, as Clerk-Treasurer for the Village of Painted Post New York (the 

"Village"), hereby certifies that the foregoing documents constitute the Administrative Record 

for the matters concerning the Transloading Facility lease with the Wellsboro & Corning 

Railroad LLC and the sale of surplus water to SWEPI, LP by Painted Post Development LLC 

and the Village of Painted Post, respectively. 

Dated: August 1, 2012 

S~orn to before me this 
~ day of Augu, 12. m 

Notary Pub IC 

MUNESH PATEL 
Notary Public, State of New ~ 

No. 02PA61 09397 
Oualiffed In Ontario Countf I'" 

Commission Expires Mat 10. 20..! I.:.J 

262204 1858965wvv1 
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" 

RESOLUTION 
NEGATIVE DECLARATION - VILLAGE OF PAINTED POST 

LEASE BY PAINTED POST DEVELOPMENT LLC 

A regular meeting of the Board of Trustees (the "Board") of the Village of Painted Post 
was duly convened on February 23,2012 at 5:00 p.m. at 261 Steuben Street, Painted Post, New 
York 14870 and said meeting having been properly publicly noticed and held, and at which there 
was a quorum present and participating throughout. 

The following resolution was duly offered and seconded, to wit: 

WHEREAS, the V:illage of Painted Post, on behalf itself and as the sole member of 
Painted Post Development, LLC ("PPD") (the "Village"), has directed, by and through legal 
counsel for the Village, the completion and filing of Part I and Part II of a Full Environment 
Assessment Form (,'Full EAF'~ prepared in accordance with the requirements under Article 8 of 
the New York Environmental Conservation Law and applicable regulations including 6 
N.YC.R.R. 617.1 et seq. known collectively as the New York State Environmental Quality 
Review Act (referred to hereinafter sometimes as "SEQRA") concerning a proposed lease by 
PPD to the Wellsboro & Corning Railroad, LLC, a federally regulated railroad (the "Railroad"), 
of approximately 11.8 acres of a 50 acre parcel formally owned by Ingersoll-Rand Corporation 
("IR" or "Ingersoll Rand") located in the vicinity of 450 West Water Street, Village of Painted 
Post, New York (the "Site") for the development and creation of a transloading facility (the 
"Facility") that will load surplus potable water from the V-illage's water distribution system to 
railroad tanker cars at the Site (the "Lease") for distribution by rai.l. 

WHEREAS, the Site is proposed to be used for the construction and operation of the 
Facility by the Railroad, and development thereof it at the Site includes the design, planning, 
construction, equipping, operating and maintaining of a (i) filling/metering station and related 
improvements to be used for a filling/metering station on the Site; and (ii) a rail siding and 
related improvements on the Site, as well as related rail loading facilities to connect the existing 
rail line along Chemung Street to be used solely for the loading and transportation of surplus 
potable water from the Village's wells located away from the Site and through the Village's 
water distribution system; and (iii) the acquisition and installation in and around the Site of 
improvements including certain machinery, equipment and other items of tangible personal 
property appropriate for the operation of the transloading facility at the Site. 

WHEREAS, as set forth in more detail below, the action associated with the leasing of 
the Site by PPD to the Railroad is being reviewed pursuant to SEQRA, but any activities to be 
conducted on the Site associated with the Lease, including the construction, development, and 
operation of the Site as a transloading facility by the Railroad is not subject to compliance with 
local zoning laws or regulation, nor is such construction, development and operation of the 
Facility subject to compliance with state law requirements including those under SEQRA, as the 
development, construction, operation and .maintenance of the trans loading facility by the 
Railroad is being undertaken under the jurisdiction of the Interstate Commerce Commission 
Termination Act of 1995, the Federal Railway Act of 1970 and other federal law and regulations 
associated with the operation of rail facilities (col1ectively referred to as "IeCTA"), and because 
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rCCTA applies to the development, construction, operation and maintenance of the Facility at 
the Site, local and state law as well as approvals associated with the construction and operation 
of the Facility at the Site are not required to be obtained and such laws, regulations and 
requirements are pre-empted under TCCT A. 

WHEREAS, the Village's legal counsel directed the submission of the referenced Part I 
of the full EAF for the Lease, as well as a copy of a site plan and other information to various 
interested and involved agencies by correspondence dated January 23, 2012 notifying them of 
the Village's intent to act as lead agency for the SEQRA review to be undertaken of the Lease, 
and also informing such agencies that the construction and operation of the Site by the Railroad 
as a trans loading facility are matters under the jurisdiction ofICCTA, and therefore exempt from 
SEQRA and review and local and state approvals. 

WHEREAS, PPD has directed the proposed lessee for the Site to make application 
necessary to construct and operate the Facility including certain applications to the New York 
State Department of Environmental Conservation ("DEC") associated with stormwater controls 
and construction at the Site, as well as applications to the New York State Department of Health 
for the extension of certain service connections and piping on the Site in order to convey surplus 
potable water from Village wells located away from the Site through the Village water 
distribution system through lines located on the Site surface, as well as other applications and 
approvals as appropriate. 

WHEREAS, none of the involved agencies including the DEC and DOH has objected to 
the Village as the lead agency for the SEQRA review of Lease within the 30~day period as 
r,equired under SEQRA, and as such, pursuant to the applicable requirements, the Village has 
been installed as the lead agency for the SEQRA review of the Lease. The Village further 
hereby approves and confirms its desire to act as lead agency for the SEQRA review of the 
Lease, and confmns that it has been so installed in accordance with regulation. 

WHEREAS, in accordance with tije requirements of SEQRA, the Village has carefully 
considered and analyzed the relevant areas of impact and potential impact on the environment 
from the Lease as is set forth in more detail below by undertaking a review of the relevant 
conditions and relevant issues associated with the Lease, including by the Village considering 
and reviewing the completed Full EAF, including Parts I and II of it, and by reviewing 
additional information concerning the Lease as well as the site plan prepared by the engineer for 
the Railroad for the transloading facility, as well as considering the report dated November 11, 
2011 prepared by Hunt Engineers, Architects and Land Surveyors, PC (the ''November 2011 
Hunt Report"), as well as considering the requirements for ongoing uses and operations of the 
former IR Foundry contained in the bargain and sale deed entitled "Former Ingersall-Rand 
Foundry Site, Steuben County, Painted Post, New York, dated August 1,2005 (the "2005 Deed") 
and documents, plans and requirements under the 2005 Deed, including the installation and 
maintenance of certain institutional controls (Le., fencing, installation of a cover over a portion 
of the property, restriction on the use of water derived from the site, etc.), as well as protocols for 
the handling and removal of certain soils on the Site and in the area of the Site, and other 
applicable documents, reports and matters for the Site. 

2 
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WHEREAS, the Village has considered information from other involved agencies, 
including correspondence from the New York State Department of Environmental Conservation 
and correspondence, comments and input and other infonnation from other involved andlor 
interested agencies; 

NOW, THEREFORE, BE IT RESOLVED: Upon thorough review and due 
consideration of the Village of the Full Environmental Assessment Fonn, including reviewing 
the completed answers to Parts I and II of such fonn and reviewing applicable correspondence 
and input from interested and involved agencies, including correspondence from the New York 
State Department of Environmental Conservation and considering the requirements of the 2005 
Deed for maintaining and operating land associated with the former foundry, as well a§ 
considering the November 2011 Hunt Report, the proposed site plan completed for the Site for 
construction and operation of the transloading facility, as well as considering the provisions of 
the Lease and other applicable documents as well as considering the fact that the construction, 
operation, and maintenance ofthe Site as a trans loading facility by the Railroad is not subject to 
SEQRA review or other local zoning or other requirements the Village makes the following 
findings: 

1. The Village has considered leasing of the Site pursuant to the parameters and. 
criteria set forth in 6 N.Y.C.R.R. §§617.2(b) and 617 .3 (g) as proposed herein, including but not 
limited to considering each of the provisions of the Lease, including each of the schedules 
attached to it, and considering the actions related to the Lease, but also considering the fact that 
any actions associated with the construction, development, operation and maintenance of the 
transloading facility by the Railroad on the Site are subject to rCCTA pre-emption, and therefore 
such actions are not required to be reviewed under SEQRA. 

II. The Village has previously classified its review of the Lease as a Type I action 
pursuant to 6 N.Y. C.R.R. §617.4. 

III. The Village has carefully reviewed the· Full Environmental Assessment Form 
including the responses provided in Parts r and II of same, as well as consideririg other pertinent 
documents previously referenced including the 2005 Deed, the November 2011 Hunt Report, 
as well as the site plan prepared by Hunt Engineers for operation of the Facility on the Site, and 
also on file with the VilIage and considering the criteria in 6 N.Y.C.R.R. §617.7(c), including but 
not limited to considering whether the Lease contemplates substantial adverse changes in various 
pertinent environmental media including to air, to ground or surface water, as well as changes to 
quantity or quality of traffic as wen as considering changes to noise levels, and from odors, 
and the Vi11age has considered the comments and input received by involved and interested 
agencies, as well as the comments and concerns of the public and other information provided to 
the Village. 

Based upon the foregoing, the Village through its Board of Trustees has thoroughly 
reviewed the potential relevant area of environmental concern and finds the Lease will not result 
in any potentially significant adverse impact on the environment for the following reasons: 
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A. Transportation. The Lease will not result in any significant additional vehicular traffic 
associated with the Site or associated with the construction, development or operation 
of the transloading facility on it. Moreover, as detailed previously, while ICCT A 
preemption applies so that an evaluation of any potential impacts on transportation 
including from any additional traffic is not required to be performed under SEQRA; 
nevertheless, the trans loading facility proposed for the Site including its development, 
construction and operation is not anticipated to result in any significant additional 
vehicular traffic, as the operations at the Site will be loading of train cars with surplus 
potable water. Indeed, as set forth in detail in Part land Part II of the EAF, there is no 
anticipated material increase in vehicular traffic, including truck traffic associated with 
operation of the trans loading facility. Some additional traffic will be generated during 
construction of the Facility, but as construction is only expected to last for less than five 
(5) months, any such impacts will be short tenn and are not anticipated to be 
significant. ' 

B. Community and Neighborhood Character and Land Use. The Lease Site is loqated in an 
area zoned for industrial use under the Village Code which classifications that apply to 
the Site including several allowable uses consistent or specifically authorized by the 
development and operation of the trans loading facility, including warehousing and 
other industrial uses; as such the Facility is consistent with such zoning for the area of 
the Site. In addition, it is believed that the operation of the trans loading facility at the 
Site is not inconsistent with any adopted master plan or similar plan for the area 
associated with the Site. 

C. Noise and Odor. The Lease is not expected to result in any significant increase in noise 
or odors. Further, the operation of the transloading facility, while not subject to 
SEQRA review pursuant to ICCT A pre-emption, is also not expected to result in any 
significant increases in noise or odor as the operation of the Facility will be undertaken 
in such a manner that no significant adverse noise and/or odor impacts are anticipated 
as water will simply be loaded automatically onto train cars and the train cars will be 
moved into and out of a rail siding associated with the lease Site. As indicated, any 
impacts associated with construction would be short term and are not expected to be 
significant. 

D. Public Health As set forth in more detail in the EAF, the Lease Site is located on land 
previously operated by IngersaU Rand as a Foundry and for other operations. The 
Lease Site including a larger parcel of land on which it is located has been the subject 
of numerous investigations and remedial actions to aq,dress contamination, and the area 
encompassing the area including the Site was formerly listed as an inactive hazardous 
waste site by the State of New York. Pursuant to numerous investigations and remedial 
actions including removal actions, soil cleanup, etc. and other remedial actions, the 
New York State Department of Environmental Conservation (hereinafter referred to as 
"the DEC" or "the Department") has de-listed the Site or removed it from the inactive 
hazardous waste site list, as the Department has determined that required investigation 
and remediation of contamination associated with the former fugersoll Rand Foundry 
and associated operations area has been completed to the Department's satisfaction. 
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As documented in the 2005 Deed (together with attaclunents) as well as documented in 
the Nqvember 2011 Hunt Report, the Department has determined that the investigation 
and remediation of the land formerly encompassing the Ingersall Rand Foundry and 
other operations on portion of which the transloading facility is proposed to be 
operated, has been appropriately remediated and investigated, and as such has been 
deHsted as the investigation and remediation of that property has resulted in it 
achieving a Class C certification under the applicable New York regulations, with the 
Department specifically finding that "the primary contaminants of concern at the site 
[former Foundry parcel] included PCRs and PARs. PCB contaminated soil and', 
structures have been remediated .... No environmental problems associated with the 
disposal of hazardous waste remain at this site." Further, the 2005 Deed requires that 
certain institutional controls and other measures be implemented including but not 
limited to implementation of a soil fill management protocol and as detailed in the 
November 2011 Hunt Report and as set forth in the proposed Lease, the transloading 
facility at the Site will be operated in accordance with the 2005 Deed's requirements 
and in accordance with other requirements imposed by the New York State Department 
of Environmental Conservation as well as required by additional permits and 
authorizations sought and obtained for the Site by Hunt Engineers on behalf of the Site 
Lessee, including a permit issued under the New York State Pollutant Discharge 
Elimination System Program ("SPDES") whereby a Storm Water Pollution Prevention 
Plan ("SWPPPP") has been developed and will be implemented and further detailed 
below, as' well as the implementation of permanent stormwater measures on the Site 
have been designed and will be constructed as part of the Facility on the Site. 

E. Stormwater. As detailed in the documents reviewed by the Village herein, no significant 
adverse impacts to stonnwater are anticipated, as the Site is the subject of a permit 
issued under the SPDES permit program administered by the Department, including 
measures that will be implemented during construction. Further, the Site which has 
been the subject of iiwestigations and remedial actions is the subject of a soil fill 
management plan that provides conditions on the excavation and handling of soils and 
which will be implemented as part of the conditions under the Lease, including 
maintaining measures for the construction and development of the Site to control 
stonnwater runoff including the implementation of a SWPPP. Further, as discussed, 
previously in this resolution, the transloading facility will be operated in accordance 
with DEC requirements for the retention of stormwater. 

F. Endangered Species. As detailed in the correspondence to the New York State 
Department of Environmental Conservation, a survey was undertaken to determine 
whether endangered or threatened plant or animal species were located on the Site. 
Based upon the DEC review ofthese matters, the development of the Site and the Lease 
will not adversely impact such species. 

NOW THEREFORE BE IT FURTHER RESOLVED AS FOLLOWS: 

IV. The Village has considered the Lease pursuant to the parameters and criteria set 
forth in 6 N.Y.C.R.R. §§617.2(b) and 617.3(g) and based on the foregoing the Village finds that 
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the Lease will not have a significant adverse impact on the environment and hereby adopts a 
negative declaration for the lease by PPD to the Wellsboro & Corning Railroad, LLC. 

V. This resolution has been prepared in accordance with Article 8 of the New York 
Environmental Conservation Law and associated regulations under the New York State 
Environmental Quality Review Act by the Village of Painted Post with its offices at 261 Steuben 
Street, Painted Post, New York. 

VI. The requirements of SEQRA concerning the lease have been satisfied. 

VII. The resolution will take effect immediately. 

Said matter having been put to a vote, the following votes were recorde-d: 

Roswell Crozier, Jr. 
William Scheidweiler 
Richard Lewis 
Richard Thome 
Ralph Foster 

Yea 
[X ] 
[ ] 
[X 1 
[ ~ ] 
[ "X' ] 

Nea 
[ 
[ 
[ 
[ 
[ 

The resolution was thereupon duly adopted. 

Certification 

Abstain 
[ ] 
[ ] 
[ ] 
[ ] 
[ ] 

Absent 
[ ] 
[}<' J 
[ J 
[ ] 
[ ] 

I, the undersigned, being the Clerk of the Village of Painted Post hereby certified that the 
foregoing is a complete and accurate copy of a resolution duly enacted by the Village of Painted 
Post at a regular meeting thereof held on the 23rd day of February, 2012, duly called, publicly 
noticed and publicly held at which a quorum was present and participating thereat throughout 
and that said resolution has not be rescinded, modified or amended in any respect. 

DATED: February 23, 2012 

6 

fJM.g.J)~ 
Arme Names, Clerk ofthe Village of 
Painted Post, New York 
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RESOLUTION OF 
THE VILLAGE OF PAINTED POST FOR THE PROPOSED 

SURPLUS WATER SUPPLY AGREEMENT 

A regular meeting of the Board of Trustees (the "Board") of the Village of Painted Post 
was duly convened on February 23,2012 at 5:00 p.m. at 261 Steuben Street, Painted Post, New 
York 14870 and said meeting having been properly publicly noticed and held, and at which there 
was a quorum present and participating throughout. 

The following resolution was duly offered and seconded, to wit: 

WHEREAS, it has been proposed that the Village of Painted Post (the "Village") sell 
certain surplus potable water from the Village water supply to SWEPI LP, ("SWEPI") having an 
address of 200 Diary Ashford Street, Houston, Texas 77079, as the Village desires to sell such 
surplus water in accordance with the proposed contract referenced herein, and the Village has the 
authoritY to sell such surplus water, and the Village water supply has capacity to sell surplus 
water as proposed without adversely impacting the water supply to persons currently receiving it 
from the Village supply; 

WHEREAS, the Village has considered its capacity to supply potable water to current 
users of the Village water supply system and future users and based upon among other 
documents and information the report be prepared by Hunt Engineers, Architects and Land 
Surveyors p.e. dated November 11,2011 including Hunt's analysis of the Village's water supply 
system and the capacity of the Village water supply system to provide to surplus potable water 
as proposed in the proposed surplus water sale agreement, without adversely impacting the 
customers of the Village water supply system, including without adversely impacting water 
pressure and ability to supply such customers; 

WHEREAS, the Village has made application to and received permission from the 
Susquehanna River Basin Commission ("SRBC") to withdraw additional water in an amount of 
1,000,000 gallons per day ("gpd") which would be available for sale as surplus potable water in 
<lddition to the water that the Village is already withdrawing in order to supply current customers 
of the Village water supply system; 

WHEREAS, in accordance with the proposed surplus water supply agreement presented 
at this meeting, the Village has provided protections so as to ensure that the sale of surplus 
potable water shall not adversely impact customers of the Village water supply, including . 
provisions that authorize the Village to restrict the supply of water to SWEPI in the event of a 
drought restriction emergency or unforeseen operational problem or other so-called force 
majeure event as set forth in more detail in the proposed water sale agreement; 

WHEREAS, the Village has considered that the water to be supplied under the surplus 
contract shall be supplied from Village wells distributed to the Village water supply system and 
withdrawn from a facility located at the former.Ingersoll Rand Fondry Site and in particular at an 
11.8 acre portion as more fully set forth in the resolution concerning the approval of the lease to 
utilize the Site as a transloading facility. The Village finds that supplying the surplus water as 
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proposed in the surplus water sale agreement presented at this meeting is appropriate and is 
consistent with the zoning for the area where the Site is located, and the sale of such surplus 
water in the manner proposed at the Site which is to load such water on rail cars for distribution 
away from the Site is also not inconsistent with long range plans for the Village, and the Village 
has determined that based upon the findings made under the New York State Environmental 
Quality Review Act in another resolution enacted by the Village, and based other fmdings that it 
has made herein concerning the approval/of the lease for operation of the Site as a transloading 
facility, that sale of surplus potable water as proposed is appropriate and in the interests of the 
Village; 

NOW, THEREFORE BE IT RESOLVED, that upon due consideration by the Village 
of the proposed lease for the transloading facility to be constructed and operated at a portion of 
the former Ingersoll Rand property known as the Site, as well as the Village's consideration of 
the form of the surplus water sale agreement presented at this meeting, including the proposed 
amounts to be paid by SWEPI for the surplus water, and the Village's review of appropriate 
documentation and information including but not limited to the negative declaration and Type II 
determination under SEQR the Village makes the following findings: 

(i) The form and substance of the Surplus Water Sale Agreement (in substantially the 
form presented to at this meeting andlor in such form as is approved by the Mayor 
upon and with the advice of counsel to the Village) are hereby approved. 

(ii) The Mayor is hereby authorized, on behalf of the Village, to negotiate, execute 
and deliver the Surplus Water Sale Agreement and any related documents with 
such changes, variations, omissions and-insertions as the Mayor shalf approve -
upon and with the advice of counsel to the Village pending the execution of the 
Lease Agreement and pending the receipt by the Village of $230,000.00 from 
SWEPI, L.P. as consideration under the Surplus Water Sale Agreement which is 
hereby designated to be used, on behalf of· Painted Post Development, LLC, 
together with other available monies of the Village for the satisfaction by the 
Village of a certain Mortgage and payoff of a certain Note ($230,000.00 
outstanding principal plus all accrued interest) on behalf of Painted Post 
Development, LLC, of which the Village is the sole member, associated with the 
former Ingersoll Rand Foundry. The execution of the Surplus Water Sale 
Agreement and related documents by the Mayor shall constitute .conclusive 
evidence of such approval. The Mayor is further hereby authorized, on behalf of 
the Village, to designate any additional authorized representatives of the Village. 

(i) The Mayor is hereby autporized and directed for and in the name and on behalf of 
the Village to do all acts and things required and to execute and deliver all such 
certificates, instruments and documents, to pay all such fees, charges and 
expenses and to do all such further acts and things as may be necessary or, in the 
opinion of the Mayor, desirable and proper to effect the purposes of the foregoing 
resolutions and. to cause compliance by the Village with all of the terms, 
covenants and provisions of the documents executed for and on behalf of the 
Village. 

2 
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(iii) Due to the complex nature of this transaction, the Village hereby authorizes its 
Mayor to approve, execute and deliver such further agreements, documents and 
certificates as the Village may be advised by counsel to the Village or Transaction 
Counsel to be necessary or desirable to effectuate the foregoing, such approval to 
be conclusively evidenced by the execution of any such agreements, documents or 
certificates by the Mayor. 

(iv) The resolution will take effect immediately. 

Said matter having been put to a vote, the following votes were recorded: 

Roswell Crozier, Jr. 
William Scheidweiler 
Richard Lewis 
Richard Thorne 
Ralph Foster 

Yea 
[).;: ] 
[ ] 
[X ] 
[~ ] 
[X ] 

·Nea 
[ 
[ 
[ 
[ 
[ 

The resolution was thereupon duly adopted. 

Certification 

Abstain 
[ ] 
[ ] 
[ ] 
[ ] 
[ ] 

Absent 
[ ] 
[ :>< ] 
[ ] 
[ ] 
[ ] 

I, the undersigned, being the Clerk of the Village of Painted Post hereby certified that the 
foregoing is a complete and accurate copy of a resolution duly enacted by the Village of Painted 
Post at a regular meeting thereof held on the 23rd day of February, 2012, duly called, publicly 
noticed and publicly held at which a quorum was present and participating thereat throughout 
and that said resolution has not be rescinded, modified or amended in any respect. 

DATED: February 23, 2012 
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C1vv-1] 0/YYV0c 
Anne Names, Clerk ofthe Village 
of Painted Post, New York 
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LEASE AGREE:MENT 

;607-962-3203 # 23/ 64 

THIS LEASE AGREEMENT (hereinafter the "Lease") is made as of March 1, 2012, by 
and between PAINTED POST DEVELOPMENT, LLC, a New York limited liability 
company, having an address at 261 Steuben Street, Painted Post, New York 14870 (the "Lessor") 
and WELLSBORO & CORNING RAILROAD, LLC, a Delaware limited liability company 
and federally chartered railroad, haYing an address at 256 Eagleview Boulevard - P11B 261, 
Exton, Pennsylvania 19341, on behalf of itself and its affiliates and subsidiaries (collectiyely, the 
"Lessee"). 

WITNESSETH: 

WHEREAS, the Village of Painted Post, Steuben County, New York (the "Village") is 
the sole member of the Lessor, and pursuant to that certain Bargain and Sale Deed, recorded in 
the Steuben County Clerk's Office on December 1, 2005 at Liber 1988, Page 10 (the "2005 
Deed"), the Lessor became the owner of certain real property containing approximately forty­
nine (49) acres with certain improvements thereon and located in the vicinity of 450 WestWater 
Street in the Village of Painted Post, Steuben County, New York (the "Premises") all subject to 
the tenus, restrictions and covenants set forth in the 2005 Deed, which 2005 Deed is 
incorporated herein by reference and subject to any conditions, rights, easements, privileges, 
covenants or restrictions, of record; and 

WHEREAS. in connection with a certain bulk water sale contract, dated as of March 1, 
2012 (the "Water Purchase Agreement"), by and between the Village and SWEPI LP ("SWEPI"), 
the Village will sell a certain amount of surplus municipal water to SWEPI from its existing 
municipal water supply system at a filling/metering station to be constructed by the Lessee on a 
portion of the Premises and SWEPI has arranged to have the Lessee withdraw, load and transport 
such water via rail line from the Premises; and . 

WHEREAS, the parties desire to enter into this Lease for purposes of allowing the 
Lessee to undertake a certain project (collectively, the "Project") consisting of: (A) the 
acquisition by the Lessee of a leasehold interest in the Leased Premises (as defined herein); (B) 
the design, planning, construction, equipping, operating and maintaining of a (i) fIlling/metering 
station on the Leased Premises and related improvements to be used for a filling/metering station 
(collectively, the "Filling Station Facility Improvements") and (ii) a rail siding on the Leased 

. Premises and related improvements, including related rail loading facilities, to connect to the 
exiting rail line along Chemung Street adjacent to the Leased Premises to be used solely for the 
loading and transportation of water from the Leased Premises (collectively the "Rail Siding 
Facility Improvements, and together with the Filling Station Facility Improvements, the 
"Improvements\!) and (C) the acquisition and installation in and around the Improvements of 
certain machinery, equipment and other items of tangible personal property (collectively, the 
"Equipment", and collectively with the Leased Premises and the Improvements, the "Facility"). 

NOW, THEREFORE, the parties hereto, in consideration of Ten Dollars ($10.00), the 
tenus and conditions herein contained, and other good and valuable consideration, the receipt 
and sufficiently of which are hereby acknowledged, do agree as follows: 
253756 166056."",,5 
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ARTICLE 1 
REPRESENTATIONS AND COVENANTS 

;607-962-3208 # .24/ 64 

Section 1.1. The Lessor makes the following representations and covenants as the basis 
for the undertakings on its part herein contained: 

(a) The Lessor is a limited liability company duly organized and validly 
existing under the laws of the State of New York and has the authority to enter into this Lease 
and has duly authorized the execution and delivery of this Lease. 

(b) The Lessor has title to the Leased Premises. 

(c) Neither the execution and delivery oftbis Lease, the consummation of the 
transactions contemplated hereby nor the fulfillment of or compliance with the provisions of this 
Lease will conflict with or result in a breach of any of the terms, conditions or provisions of any 
corporate restriction or any agreement or instrument to which the Lessor is a party or by which it 
is bound (including the 2005 Deed), or will constitute a default under any of the foregoing, or 
result in the creation or imposition of any lien of any nature upon any of the property of the 
Lessor under the terms of any such instrument or agreement. 

(d) There is no action, suit, proceeding, inquiry or investigation, at law or in 
equity, before or by any court, public board or body pending or, to the knowledge of the Lessor, 
threatened against or affecting the Lessor, to which the Lessor is a party, and in which an adverse 
result would in any way diminish or adversely impact on the Lessor's ability to fulfill its 
obligations under this Lease. 

(e) THE LESSOR MAKES NO REPRESENTATION OR WARRANTY, 
EITHER EXPRESS OR IMPLIED, AS TO THE CONDITION, TITLE, DESIGN, 
OPERATION, MERCHANTABILITY OR FITNESS OF THE FACILITY OR THAT IT IS OR 
WILL BE SUITABLE FOR THE LESSEE'S PURPOSES OR NEEDS IN CONNECTION 
WITH THE PROJECT. 

(f) The Lessor makes no representation regarding the existence of any defects 
or dangerous conditions existing on or with respect to the Facility. 

Section 1.2. The Lessee makes the following representations and covenants as the basis 
for the undertakings on its part herein contained: 

(a) The Lessee is a federally chartered railroad and a limited liability 
company duly organized and validly existing under the laws of the State of Delaware and is 
authorized to do business in the State of New York, and has the authority to enter into this Lease 
and has duly authorized the execution and delivery of this Lease. 

(b) Neither the execution and delivery of this Lease, the consummation of the 
transactions contemplated hereby nor the fulftllment of or compliance with the provisions of this 
Lease will conflict with or result in a breach of any of the terms, conditions or provisions of any 
restriction or any agreement or instrument to which the Lessee is a party or by which it is bound, 

2 
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or will constitute a default under any of the foregoing, or result in the creation or imposition of 
any lien of any nature upon any of the property of the Lessee under the terms of any such 
instrument or agreement. 

(c) The Facility and the operation thereof will conform with all applicable 
zo:Qing, planning, building and envirorunental laws and regulations of governmental authorities 
having jurisdiction over the Facility, and the Lessee shall defend, indemnify and hold the Lessor 
hannless from any liability or expenses resulting from any failure by the Lessee to comply with 
the provisions of this subsection . 

. Cd) There is no action, suit, proceeding, inquiry or investigation, at law or in 
equity, before or by any court, public board or body pending or, to the knowledge of the Lessee, 
threatened against or affecting the Lessee, to which the Lessee is a party, and in which an 
adverse result would in any way diminish or adversely impact on the Lessee's ability to fulfill its 
obligations under this Lease. 

(e) The Lessee covenants that the Facility will comply in all respects with all 
applicable environmental laws and regulations, and, except in compliance with environmental 
laws and regulations, 0) that no pollutants, contaminants, solid wastes, cir toxic or hazardous 
substances will be stored, treated, generated, disposed of, or allowed to exist on the Facility 
except in compliance with all material applicable laws, (ii) the Lessee will take all reasonable 
and prudent steps to prevent an unlawful release of hazardous substances onto the Facility or 
onto any other property, (iii) that no asbestos will be incorporated into or disposed of on the 
Facility and (iv) that no underground storage tanks will be located on the Facility. The Lessee, 
upon receiving any information or notice contrary to the representations contained in tlris 
Section,· shall immediately notify the Lessor in writing with full details regarding the same. The 
Lessee hereby releases the Lessor from liability with respect to, and agrees to defend, indenmify, 
and hold harmless the Lessor, its directors, members, officers, employees, agents, 
representatives, successors, and assigns from and against any and all claims, demands, damages, 
costs, orders, liabilities, penalties, and expenses (including reasonable attorneys' fees) related to 
any violation or breach of the covenants or the representations contained in this Section. The 
Lessee shall at reasonable times, upon reasonable prior notice, allow the Lessor and its officers, 
employees, agents, representatives, contractors and subcontractors reasonable access to the 
Leased Premises for the purposes of ascertaimng site conditions, including, but not limited to, 
subsurface conditions. Lessee hereby agrees that at all times during which it is operating the 
Project to comply with, and ensure compliance by its affIliates, subsidiaries, contractors, 
subcontractors, subtenants or sublessees with, the provisions hereof. 

(f) The Lessee has provided to the Lessor a certificate or certificates of 
insurance containing all of the insurance provision requirements hereunder. If the insurance is 
canceled for any reason whatsoever, or the same is allowed to lapse or expire, or there be any 
reduction in amount, or any material change is made in the coverage, such cancellation. lapse, 
expiration, reduction or change shall not be effective as to any mortgagee, loss payee or 
additional insured until at least thirty (30) days after receipt by such party of written notice'by 
the insurer of such cancellation, lapse, expiration, reduction or change. 

3 
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(g) The Lessee agrees that the Facility resulting from the conveyance 
hereunder will be sufficient and suitable for the purposes intended by this Lease and agrees that 
Lessor has made no representations or statements as to the fitness or suitability of the Facility for 
Lessee's intended use in connection with the Project. The Lessee accepts the Leased Premises in 
its "As Is" condition "with all faults" subject to the tenns, restrictions and covenants set forth in 
the 2005 Deed which is incorporated herein by reference and subject to any conditions, rights, 
easements, privileges, covenants or restrictions, of record. The Lessee acknowledges and agrees 
that the restrictions and covenants contained in the 2005 Deed are binding upon and enforceable 
against the Lessee, its successors and assigns, and shall run with the Leased Premises, and are 
forever enforceable by the New York State Department of Environmental Conversation ("DEC") 
and agrees and covenants to conform and observe such covenants and restrictions. The Lessee, 
for itself, its successors and assigns, and any and all users or occupiers of the Leased Premises, 
(i) covenants that it will not undertake or allow any activity on or use of the Leased Premises that 

. ~ould violate the use restrictions and covenants contained in the 2005 Deed and (ii) will 
indemnify, defend and hold harmless the Lessor, its successors and assigns for breach of the 
aforementioned covenant. 

(h) The Lessor acknowledges the following notice provided under the 2005 
Deed: Notice and warning is provided that polynuclear aromatic hydrocarbons ("PARs"), which 
are semi-volatile organic compOtmds, are located in soils at and below the ground surface of the 
Premises. Notice and warning is provided that such P AHs may pose a risk to humans in a 
scenario where future use of the Premises includes invasive activities at or below the surface of 
the Premises, and appropriate precautions should be taken. 

. (i) The Lessee hereby agrees to pay the fees and costs of local counsel to the 
Lessor andlor the fees and costs of transaction counsel incurred in connection with the Project, 
and any and all fees, costs and expenses incurred in connection with the Project, including 
recording fees and taxes and any other fees or expenses due hereunder. 

ARTICLE 2 
DESCRIPTION AND USE 

Section 2.1. The Lessor hereby leases to the Lessee and the Lessee hereby accepts 
from the Lessor a portion of the Premises constituting approximately 11.8 acres of real property 
with certain improvements thereon and subject to any conditions, rights, easements, privileges, 
covenants or restrictions, of record, as more particularly described on Exhibit A annexed hereto 
(the "Leased Premises") and made a part hereof. 

Section 2.2. This Lease is made subject to any conditions, rights, easements, privileges, 
covenants or restrictions, of record and subject to the terms, restrictions and covenants set forth 
in the 2005 Deed, and in particular: 

(a) the Lessor and Lessee hereby acknowledge and agree that pursuant to the 
2005 Deed, no disturbance or excavation of surface or subsurface soils or other materials at or 
below the Leased Premises shall be conducted without prior notification thereof to or consent by 
the DEC; 

4 
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(b) the Lessee hereby acknowledges and agrees t~at pursuant to the 2005 
Deed, any disturbance or excavation of surface or subsurface soils or other materials at or below 
the Leased Premises shall be conducted (i) consistent with the Remedial Work Plan and the Soir 
Fill Management Protocol attached thereto, all as more particularly described in SCHEDULE 
lTD" attached to the 2005 Deed and made a part hereof and as may the same may be amended by 
and between DEC and the Lessor from time to time, or (ii) as otherwise permitted by the DEC; 

(c) the Lessee hereby acknowledges and agrees that pursuant to the 2005 
Deed, it shall prohibit the use of ground water underlying the Premises (unless as otherwise 
permitted in accordance with the 2005 Deed), provided such prohibition shall be strictly limited 
to ground water withdrawn from within the boundaries of the Premises and 

(d) the Lessee here by acknowledges and agrees that pursuant to the 2005 
Deed, it shall notify the Lessor in writing sixty (60) days, but not more than one hundred and 
twenty (120) days, prior to the onset of construction activities as related to the Project, unless as 
otherwise directed by the Lessor; provided further, that the Lessee, prior to the onset of 
construction activities, hereby acknowledges and agrees to submit an application for building 
permit (or other acceptable form of notice) for purposes of notification regarding the 
commencement of construction activities as related to the Project and as related to any offsite 
construction activities located off the Leased Premises. 

(e) the Lessee hereby acknowledges and agrees to conduct the annual 
inspections and reporting pursuaT).t to and in accordance with SCHEDULE liD" attached to the 
2005 Deed (the form of environmental inspection form is attached hereto as Exhibit D and made 
a part hereof). 

(f) the parties hereto agree to obtain environmental insurance, effective upon 
execution ofthis Lease and effective through the initial Term oftrus Lease, for the benefit of the 
Lessee, the Lessor, the Village and Ingersoll-Rand Corporation in a form, coverage, content and 
a carrier acceptable to Ingersoll-Rand Corporation in its sole reasonable discretion (the 
"Environmental Insurance"), and the parties hereto further agree that (i) the upfront premium for 
said Environmental Insurance shall be paid in full as follows, 1/3 by the Lessee and 2/3 by the 
Village and (ii) any deductibles associated with the Environmental Insurance shall be paid for by 
the Lessee. 

Section 2.3. The Lessee agrees to use the Facility solely in connection with the Project 
and in accordance with all applicable zoning, planning, building and environmental laws and 
regulations of governmental authorities having jurisdiction over the Facility including all 
applicable state and federal railroad safety standards, and the Lessee hereby covenants not to use 
the Facility for any other purpose without the prior written consent of the Lessor. The Lessee 
shall defend, indemnify and hold the Lessor harmless from any liability or expenses resulting 
from any failure by the Lessee to comply with the provisions of this Section. 

ARTICLE 3 
TERM 

5 
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Section 3.1. The tenn of this Lease shall commence on the date hereof (the "Lease 
Date") and shall tenninate on the fifth (5 th

) anniversary of the date hereof (the "Tenn") unless 
sooner terminated in accordance with the terms and provisions contained in this Lease. Prior to 
the expiration of this Lease, the Lessee shall have the right to request, in writing, an extension of 
this Lease and any such extension by the Lessor shall be evidenced in writing and signed by each 
of the parties hereto. 

ARTICLE 4 
LEASE RENT, FEES AND EXPENSES 

Section 4.1. The Lessee shall pay the Lessor rent in the sum of one ($1.00) dollar per 
year in each year during the Tenn of this Lease. It is understood and agreed that the tenns and 
conditions of this Lease including, but not limited to, the Lessee's obligation to undertake the 
Project, are part of the consideration for the lease of the Leased Premises. 

Section 4.2. It is understood and agreed by the parties hereto that none of the costs, 
fees and/or expenses incurred in connection with the undertaking of the Project and the 
performance of Lessee's obligations hereunder sha11 be an obligation of the Lessor, and the 
Lessor shall incur no liability whatsoever, fmancia1 or otherwise, therefor, and it being 
understood and agreed to by the parties hereto that such cost, fees andlor expenses shall be solely 
borne by the Lessee. 

Section 4.3. In addition to the payments of rent pursuant to Section 4.1 hereof, 
throughout the Tenn of this Lease, the Lessee shall pay to the Lessor as additional rent, within 
thirty (30) days of the receipt of demand therefor, an amount equal to the sum of the reasonable 
costs, fees and expenses of the Lessor and the members thereof incurred (i) in connection with 
the Project and (ii) in connection with' the carrying out of the Lessor's duties and obligations 
under this Lease. 

Section 4.4. [Reserved]. 

Section 4.5. The Lessee agrees to make the above-mentioned payments, without any 
further notice, in lawful money of the United States of America as, at the time of payment, shall 
be legal tender for the payment of public or private debts. In the event the Lessee sha1l. fail to 
timely make any payment required hereunder, the Lessee shall pay the same together with 
interest from the date said payment'is due at the rate of six percent (6%) per annum. 

. ARTICLES 
REMEDIES TO BE PURSUED AGAINST CONTRACTORS A1~ SUBCONTRACTORS 

AND THEIR SURETIES 

Section 5.1. In the event of a default by any contractor or any other person or 
subcontractor under any contract made by it in connection with the Facility or in the event of a 
breach of warranty or other liability with respect to any materials, workmanship, or performance 
guaranty, the Lessee at its sole cost and expense, either separately or in conjunction with others, 
may pursue any and all remedies available to it and the Lessor, as appropriate, against the 
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contractor, subcontractor or manufacturer or supplier or other person so in default and against 
such surety for the performance of such contract. The Lessee may prosecute or defend any 
action or proceeding or take any other action involving any such contractor, subcontractor, 
manufacturer, supplier or surety or other person which the Lessee deems reasonably necessary, 
and in such events the Lessor, at the Lessee's expense, hereby agrees to cooperate fully with the 
Lessee and to take. all action necessary to effect the substitution of the Lessee for the Lessor 
(including but not limited to reasonable attorneys' fees) in any such action or proceeding. 

ARTICLE 6 
CONSTRUCTION OF IMPROVEMENTS FOR THE PROJECT 

Section 6.1. The Lessee, in compliance with the provisions hereof, and in accordance 
with the plans and specifications as, approved by the Lessor and attached hereto as Exhibit B and 
made a part hereof (the "Plans and Specifications"), shall, at no expense to the Lessor, complete 
the Project in accordance with the provisions hereof. Notwithstanding anything herein to the 
contrary, the Lessor and/or the Village shall have the exclusive right to approve, inspect, change 
or modify any water metering equipment relating to the filling and metering of water at the 
Facility. 

Section 6.2. The undertaking of the Project shall comply with the 2005 Deed and all 
applicable laws, ordinances, regulations or orders of any Federal, State, Municipal or other 
public authority affecting the same, including applicable Federal, Municipal, COllllty and State 
building codes and all requirements of the New York Board of Fire Underwriters or other similar 
bocjy having jurisdiction hereof. 

(a) No material changes in the Plans and Specifications may be made without 
the prior written consent of the Lessor. 

Section 6.3. The Lessee, at its sale cost and expense, shall apply for all permits and 
approvals as may be required in c01lllection with the Project by any and all governmental 
authorities having jurisdiction thereof. 

Section 6.4. The Lessee shall complete,the Project with due diligence and substantially 
in accordance with the Plans and Specifications in a good, careful, proper and workmanlike 
manner in accordance with all applicable provisions oflaw. Title to the Improvements and to all 
Equipment utilized in connection with the construction and operation of the Improvements shall 
be vested in the Lessee immediately, provided, however, that any water metering equipment 
utilized in connection with the construction and operation of the Filling Station Facility 
Improvements shall be .vested in the Lessor. Notwithstanding the foregoing, all of the Lessee's 
right, title and interest in and to the Facility shall revert to the Lessor upon the termination of this 
Lease. 

Section 6.5. At all times during the Term of this Lease, the Lessor (and/or the Village 
or their respective designees) may, from time to time, inspect the Facility. In the event that 
during such inspection, the Lessor (andlor the Village or their respective designees) reasonably 
determines that the construction and operation of the Facility is not being performed 
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substantially in accordance with the Plans and Specifications, then the Lessor shall give prompt 
written notice to the Lessee, specifying in detail the particular deficiency, omission, or other 
respect, and the Lessee shall remedy the deficiency within a commercially reasonable time. In 
the event the Lessee disputes the Lessor's objection that the construction is not being performed 
in accordance with the Plans and Specifications, then the Lessee may respond in writing within 
five (5) business days setting forth with specificity the reason or reasons why it believes the 
construction conforms to the Plans and Specifications. Within a reasonable time thereafter the 
Lessor, after such reasonable consultation and review as it may deem appropriate, shall advise 
the Lessee in writing as to whether the Lessor's original objection shall be withdrawn, upheld or 
modified. 

ARTICLE 7 
LIENS 

Section 7.1. Lessee will not create or permit to be created, and will, at its sole cost and 
expense, discharge within thirty (30) days after notice of the filing thereof, any lien, 
encumbrance or charge upon the Facility. 

ARTICLE 8 
OPERA TrONS AND COMPLIANCE WITH LAWS 

. Section 8.1. The Lessee agrees that it will, throughout the term of this Lease, promptly 
comply in all material respects with all applicable statutes, codes, laws, acts, ordinances, orders, 
judgments, dectees, injunctions, rules,regulations, permits, licenses, authorizations, directions 
and requirements of all applicable federal, state, county, municipal and other governments, 
departments, commissions, boards, companies or associations insuring the premises, courts, 
authorities, officials and officers, -foreseen or unforeseen, ordinary or extraordinary, which now 
or at any time hereafter may be applicable to the Facility or any part thereof, or to any use, 
marmer of use Or condition of the Facility or any part thereof. The Lessee, in compliance with 
the provisions hereof, and in accordance with the Stonnwater Control Facility Maintenance 
Requirements as prepared by the Lessee's engineers, Hunt Engineers, Architects, & Land 
Surveyors, PC, and attached hereto as Exhibit C and made a part hereof, shall, at no expense to 
the Lessor, complete, operate and maintain the Project in accordance with the provisions hereof 
and Exhibit C in order to satisfy the DEC's Stormwater Pollution Prevention Plan (nswpppn) 
requirements. 

Section 8.2. . Notwithstanding the provisions of section 8.1 hereof, the Lessee may in 
good faith contest the validity of the applicability of any requirement of the nature referred to in 
such section 8.1 hereof. In such event, the Lessee may fail to comply with the requirement or 
requirements so contested during the period of such contest and any appeal therefrom. The 
Lessee will endeavor to give notice of the foregoing to the Lessor but failure to do so shall not be 
a breach of this Lease. 
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Section 9.1. Lessee shall keep all areas of the Facility clean and in good order and shall 
make all required repairs, at no cost to the Lessor, except as may be provided in any separate 
written agreement signed by the parties hereto. In the event Lessee fails to commence to so 
maintain, clean or repair any portion of the Facility within a period of thirty (30) days after 
vnitten notice from the Lessor requesting such work, or in the event Lessee fails to diligently 
continue to completion any such work, the Lessor may, at its sole option and at the sole cost and 
expense of the Lessee, and in addition to any other remedies· available to it, enter the Facility and 
perform the required maintenance, cleaning or repairs. 

ARTICLE 10 
NONRECOURSE TO LESSOR 

Section 10.1. The obligations and agreements of the Lessor contained herein and any 
other instrument or document executed in connection herewith, and any other instrument or 
document supplemental hereto or thereto, shall be deemed the obligations and agreements of the 
Lessor, and not of any member, officer, agent or employee of the Lessor in hislher individual 
capacity, and the members, officers, agents and employees of the Lessor shall not be liable 
personally hereon or thereon or be subject to any personal liability or accountability based upon 
or in respect hereof or thereof or of any transaction contemplated hereby or thereby. 

Section 10.2. The obligations and agreements of the Lessor contained hereby shall not 
constitute or give rise to an obligation of the Village and the Village shall not be liable hereon or 
thereon an(t further, such obligations and agreements shall not constitute or give rise to a general 
obligation of the Village, but rather shall constitute limited obligations of the Lessor, payable 
solely from the revenues of the Lessor derived from the sale or other disposition ofthe Facility. 

Section 10.3. No order or decree of specific performance with respect to any of the 
obligations of the Lessor hereunder shall be sought or enforced against the Lessor unless (i) the 
party seeking such order or decree shall first have requested the Lessor in writing to take the 
action sought in such order or decree of specific performance, and ten (10) days shall have 
elapsed from the· date of receipt of such request, and the Lessor shall have refused to comply 
with such request (or, if compliance therewith would reasonably be expected to take longer than 
ten (10) days, shall have failed to institute and diligently pursue action to cause compliance with 
such request) or failed to respond within such notice period, (ii) if the Lessor refuses to comply 
with such request and the Lessor's refusal to comply is based on its reasonable expectation that it 
will incur fees and expenses, the party seeking such order or decree shall place, in an account 
with the Lessor, an amount or undertalcing sufficient to cover such reasonable fees and expenses, 
and (iii) if the Lessor refuses to comply with such request and the Lessor's refusal to comply is 
based on its reasonable. expectation that it or any of its members, officers, agents or employees 
shall be subject to potential liability, the party seeking such order or decree shall agree to 
indemnify and hold harmless the Lessor and its members, officers, agents and employees against 
all liability expected to be incurred as a result of compliance with such request. 
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Section 11.1. Except as otherwise acknowledged or provided herein, the Lessee shall 
not assign, sublet, subcontract or otherwise dispose of this Lease, or any right, duty or interest 
herein, without the prior written consent of the Lessor, nor shall this Lease be transferred by 

. operation of law, it being the purpose and spirit of this instrument to grant the rights under this 
Lease solely to the Lessee named herein. No subcontracting, subletting or other such disposition 
of this Lease (other than an assignment approved by the Lessor), either with or without such 

. consent of the Lessor, shall serve to relieve the Lessee of its obligations hereunder. 

Section 11.2. The Lessor may from time to time grant licenses, leases, easements, rights 
of way and other permits to use the Facility for any purpose that does not unreasonably interfere 
with the Lessee's use of the Facility for the purposes stated hereunder. The parties hereto agree 
that the Lessor will receive and be the sale owner of any and all monies paid by any person for 
use of the Facility pursuant to any such lease, easements, licenses or other agreement, unless the 
parties hereto agree in writing to a different arrangement. The Lessor may convey all or a r 

portion of its interest in the Premises to such other party as it may choose so long as such 
conveyance does not unreasonably interfere with the Lessee's use of the Facility for the purposes 
stated hereunder. 

ARTICLE 12 
INSURANCE, DAMAGE, DESTRUCTION 

Section 12.1. At all times throughout the Term of this Lease, including, without 
limitation, during any period of construction of the Facility, the Lessee shall maintain or cause to 
be maintained the following insurance: 

(a) Insurance against loss or damage by ftre, lightning and other casualties, 
with a uniform standard extended coverage endorsement, such insurance to be in an amount not 
less than the full replacement value of the Facility, exclusive of excavations and foundations, as 
determined by a recognized appraiser or insurer selected by the Lessee; or as an alternative to the 
foregoing the Lessee may insure the Facility under a blanket insurance policy or policies 
covering not only the Facility but other properties as well, provided a periodic appraisal is 
perfonned and provided to the Lessor. 

(b) Workers' compensation insurance, disability benefits insurance and each 
other form of insurance which the Lessor or the Lessee is required by law to provide, covering 
loss resulting from injury, sickness, disability or death of employees of the Lessee who are 
located at or assigned to the Facility. 

( c) Insurance against loss or losses from liabilities imposed by law (including 
the contractual liability assumed by the Lessee under Article 13) and arising from personal injury 
and death or damage to the property of others caused by accident or occurrence, with limits of 
Dot less than $1,000,000 per accident or occurrence on account of personal injury, including 
death resulting therefrom, and $1,000,000 per accident or occurrence on account of damage to 
the property of others, excluding liability imposed upon the Lessee by any applicable workers' 
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compensation law; and a blanket excess liability policy in the amount not less than $3,000,000, 
protecting the Lessee against any loss or liability or damage for personal injury or property . 
damage. 

Cd) [Reserved]. 

(e) Prior to completion of the construction of the Facility, any contractor or 
subcontractor constructing the Facility shall be required to carry worker's compensation and 
general ~iabi1ity insurance with limits reasonably acceptable to the Lessor and containing 
coverages for premises operations, owner's protective, contractor's protective, contractual 
liability, personal injury liability, broad form property damage, explosion hazard, collapse hazard 
and underground property damage hazard and coverage for all owned, non-ovm.ed and hired 
vehicles with non-ownership protection for the contractor's or subcontractor's employees. 

THE LESSOR DOES NOT IN ANY WAY REPRESENT THAT THE INSURANCE 
SPECIFIED HEREIN, WHETHER IN SCOPE OR IN LIMITS OF COVERAGE, IS 
ADEQUATE OR SUFFICIENT TO PROTECT THE LESSEE'S BUSINESS OR INTERESTS. 

Section 12.2. The following additional provisions respecting insurance shall apply: 

(a) All insurance required hereunder shall name the Lessor and the Village as 
additional insureds. If Lessee elects to self-insure: At the Lessee's election, exercised from time 
to time, the Lessee may self insure with respect to the insurance required by Sections 12.1(b) and 
( c). Except to the extent the Lessee elects from time to time to self-insure, as provided in the 
preceding sentence, all insurance shall be procured and maintained in financially sound and 
generally recognized responsible insurance companies selected by the Lessee and authorized to 
write such insurance in the State of New York. Such insurance may be written with deductible 
amounts comparable to those on similar policies carried by other companies engaged in 
businesses similar in size, character and other respects to those in which the Lessee is engaged. 
All policies evidencing such insurance shall provide for (i) payment of the losses of the Lessee 
and the Lessor as their respective interests may appear, and (ii) at least thirty (30) days written 
notice of the cancellation thereofto the Lessee, the Lessor and the Village. 

(b) All such certificates of insurance of the insurers that such insurance is in 
force and effect, shall be deposited with the Lessor on or before the commencement of the Term 
of this Lease. Prior to expiration of the policy evidenced by said certificates, the Lessee shall 
furnish the Lessor and the Village evidence that the policy has been renewed or replaced or is no 
longer required by this Lease. Within one hundred twenty (120) days after the end of each of its 
fiscal years, the Lessee shall file with the Lessor and tlie Village a certificate of the Lessee to the 
effect that the insurance it maintains with respect to the Project complies with the provisions of 
this Article 12 and that duplicate copies of all policies or certificates thereof have been filed with 
the Lessor and are in full force and effect. 

Section 12.3. The net proceeds of the insurance carried pursuant to the provisions hereof 
shall be applied as follows: 

11 
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(a) the net proceeds of the insurance required by Section 12.1(a) hereof shall 
be applied as provided in Section 12.4 hereof, and 

(b) the net proceeds of the insurance required by Section 12.1(b) and (c) 
hereof shall be applied toward extinguishment or satisfaction of the liability with respect to 
which such insurance proceeds may be paid, provided that the Lessee, at the Lessee's option, 
may defend any such claim. ' 

Section 12.4. If the Facility shall be damaged or destroyed (in whole or in part) at any 
time during the term of this Lease: 

(a) the Lessor shall have no obligation to replace, repair, rebuild or restore the 
Facility; 

(b) there shall be no abatement or reduction in the amounts payable by the 
Lessee under this Lease; and 

(c) except as otherwise provided in Section 12.5 hereof, the Lessee shall 
promptly replace, repair, rebuild or restore the Facility to substantially the same condition and 
value as an operating entity as existed prior to such damage or destruction, with such changes, 
alterations and modifications as may be desired by the Lessee and may use insurance proceeds 
for all such purposes. 

All such replacements, repairs, rebuilding or restoration made pursuant to this Section 
12.4, whether or not requiring the expenditure of the Lessee's own money, shall automatically 
become a part of the Facility as if the same were specifically described herein. 

Section 12.5. The Lessee shall not be obligated to replace, repair, rebuild or restore the 
Facility if the Lessee shall exercise its option to terminate this Lease. In such event, the net 
proceeds of the insurance shall be applied to replace, repair, rebuild or restore the Facility 

Section 12.6. If the Lessee fails (i) to pay any tax, assessment or other governmental 
charge required to be paid by Section 16.5 hereof or (ii) to maintain any insurance required to be 
maintained by Section 12.1 hereof, the Lessor may pay such tax, assessment or other 
governmental charge or the premium for such insurance. The Lessee shall reimburse the Lessor 
for any amount so paid together with interest thereon from the date of payment at six percent 
(6%) per annum. 

ARTICLE 13 
HOLD HARMLESS PROVISION 

Section 13.1. Notwithstanding any other provision contained herein or within any other 
agreement by and among the parties hereto, the Lessee hereby releases the Lessor and the 
Village from, agrees that the Lessor and the Village shall not be liable for, and agrees to 
indemnify, defend and hold the Lessor and the Village and their respective officers, members, 
directors, agents and employees, and their respective successors, assigns or personal 
representatives, harmless from and against any and all actions, claims, losses and expenses 
arising from or pertaining to the Lessee's obligations hereunder or the construction, equipping 
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and leasing of the Facility or arising by reason of or in connection with the Lessee's occupation 
or the use thereof or the Lessee's presence on, in or about the Facility, including, without limiting 
the generality of the foregoing, all causes of action and attorneys' fees and any other expenses 
incurred in defending any suits or actions which may arise as a result of any of the foregoing. 
The provisions of this paragraph shall survive termination oftrus Lease. 

ARTICLE 14 
BANKRUPTCY 

Section 14.1. If at any time during the Term of this Lease, any petition in bankruptcy 
shall be filed by or against the Lessee or if the Lessee shall be adjudicated a bankrupt; or if a 
Receiver shall be appointed to take possession of the Lessee's property; or if the Lessee shall 
make any assignment for the benefit of creditors, this Lease shall, at the option of the Lessor, 
immediately cease, tenninate and expire. Nothing hereunder shall relieve the Lessee from any 
liability incurred under this Lease, and the Lessee covenants and agrees to yield and deliver to 
the Lessor possession of the Facility promptly and in good condition, reasonable wear and tear 
excepted, on the date of the cessation of this Lease, whether such cessation be by termination, 
expiration or otherwise. 

ARTICLE 15 
TERMINATION 

Section 15.1. In the event that the Lessee defaults in the performance of any material 
tenn, condition or covenant herein contained, the Lessor, at its option and in addition to any 
other remedy it might have, may terminate this Lease upon forty-five (45) days' written notice to 
Lessee. The Lessee shall have the forty-five (45) day notice period to cure such default 
(hereinafter the "Lessee Cure Period"). If such default remains uncured at the end of the Lessee 
Cure Period; the Lessor, at its sole option, may extend the Lessee Cure Period. Upon the 
expiration of the Lessee Cure Period (as may have been extended), absent further extension, 
termination becomes effective. 

Section 15.2. In the event that the Lessor defaults in the performance of any material 
tenn, condition or covenant herein contained, the Lessee, at its option and in· addition to any 
other remedy it might have, may terminate this Lease upon forty-five (45) days' written notice to 
Lessor. The Lessor shall have the forty-five (45) day notice period to cure such default 
(hereinafter the "Lessor Cure Period"). If such default remains uncured at the end of Lessor Cure 
Period, the Lessee, at its sole option, may extend the Lessor Cure Period. Upon the expiration of 
the Lessor Cure Period (as may have been extended), absent further extension, tennination 
becomes effective. 

Section 15.3. The Lessee shall have the option at any time to tenninate this Lease upon 
filing with the Lessor a certificate signed by an authorized representative of the Lessee stating 
the Lessee's intention to do so pursuant to this Section together with payment in full of any 
amounts owed to the Lessor hereunder. 
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Section 15.4. The Lessor shall have the option at any time to tenninate this Lease upon 
filing with the Lessee a certificate signed by an authorized representative of the Lessor stating 
the Lessor's intention to do so pursuant to this Section and to demand payment in full of any 
amounts owed to the Lessor hereunder. 

Section 15.5. In the event of termination, Lessee agrees to peaceably surrender the 
Facility to Lessor. Upon such surrender, the Lessor (or its designee or any subsequent lessee 
including, but not limited to, SWEPI LP or their designee) may re-enter and reoccupy the 
Facility and use any property of the Lessee located at the Facility on the date of termination in 
order to operate the activities on the Facility. 

Section 15.6. No holding over by Lessee after the termination or expiration of this Lease 
shall operate to extend or renew this Lease for any further tenn whatsoever. In addition to any 
other remedy available to the Lessor, any holding over by Lessee without the written consent of 
the Lessor shall make Lessee liable to the Lessor for all damages incurred directly or indirectly 
as a result thereof. 

Section 15.7. Upon termination of this Lease, the Lessee shall immediately initiate 
action to obtain from the Surface Transportation Board or other applicable regulatory body, at 
Lessee's sole cost and expense, any required approval to abandon, discontinue or transfer 
operating authority with respect to the Facility. 

ARTICLE 16 
MISCELLANEOUS PROVISIONS 

Section 16.1. No Joint Venture Created. The parties hereto mutually agree that by 
entering into this Lease the parties hereto are not entering into a joint venture. 

Section 16.2. Force Majeure. Neither the Lessor nor the Lessee, .as the case m,ay be, 
shall be deemed in breach hereof if it is prevented from performing any of the obligations 
hereunder by reason of acts of God, acts of the public enemy, acts of superior governmental 
authority, strikes or labor disputes, floods, riots, rebellion. sabotage, or any similar other 
circumstances not within its reasonable control. 

Section 16.3. Inspection. The Lessor, its agent or delegate, or the Village, its agent or 
delegate, shall be entitled to enter the Facility for the purposes of inspecting, observing and 
monitoring any aspect of the Lessee's operations, provided such activities do not unreasonably 
interfere with the Lessee's operations. The Lessee shall also permit inspection of same by any 
federal, state, Lessor or municipal office.t; having jurisdiction. Any and all violations issued as a 
result of such inspection shall be promptly remedied at no cost to the Lessor. 

Section 16.4. Condemnation. In the event that the Facility, or such a substantial part 
thereof so as to render impossible or unreasonable the operation of the Facility, be taken by 
eminent domain, this Lease shall tenninate on the date upon which title vests in the condemnor, 
and neither party shall have any liability to the other on account of such termination except with 
respect those provisions which survive hereunder. In the event of any other taking, this Lease 
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shall continue in full force and effect. Any payments or proceeds made in connection with any 
taking of the Facility shall belong and be paid to the Lessor. 

Section 16.5. Taxes, Assessments and Utility Charges. The Lessee agrees to pay, as 
the same respectively become due, Ci) all taxes and governmental charges of any kind 
whatsoever which may at any time be lawfully assessed or levied against or with respect to the 
Facility and any machinery, equipment or other property installed or brought by the Lessee 
therein or thereon, including, without limiting the generality of the foregoing, any taxes levied 
upon or with respect to the income or revenues of the Lessor from the Facility, (ii) all utility and 
other charges, including "service charges", incurred or imposed for the operation, maintenance, 
use, occupancy, upkeep and improvement of the Facility, and (iii) all assessments and charges of 
any kind whatsoever lawfully made by any governmental body for public improvements; 
provided, that, with respect to special assessments or other governmental charges that may 
lawfully be paid in installments over a period of years, the Lessee shall be obligated under this 
Lease to pay only such installments as are required to be paid during the Lease Term. The 
Lessee, at its own expense and in its own name and on behalf or in the name and on behalf of the 
Lessor but with notice to the Lessor, may in good faith contest any such taxes, assessments and 
other charges. In the event of any such contest, the Lessee may, with prior written notice to the 
Lessor, permit the taxes, assessments or other charges so contested to remain unpaid during the 
period of such contest and any appeal therefrom unless the Lessor reasonably requests payment 
prior to-settlement. 

Section 16.6. Utility and Sewer Lines. The Lessor reserves the right to lay, erect, 
construct, use, operate and maintain utility and sewer lines in, through, under and across the 
Facility provided that such activity does not unreasonably interfere with the operation of the 
Project. The Lessor will notify the Lessee of any such proposed activity and coordinate such 
activity with the Lessee in order to minimize any interference with the operations of the Project. 

Section 16.7. Risk of Operation. The Lessee assumes all risks in the undertaking and 
operation of the Project. 

Section 16.8. Binding Effect. This Lease shall inure to the benefit of and shall be 
binding upon the Lessor and the Lessee, and their respective successors and assigns. 

Section 16.9. Severability. In the event any provision of this Lease shall be held invalid 
or unenforceable by any court of competent jurisdiction, such holding shall not invalidate or 
render unenforceable any other provision hereof. 

Section 16.10. Amendments, Changes and Modifications. This Lease may not be 
amended, changed, modified, altered or terminated without the concurring written consent of the 
parties hereto. 

Section 16.11. Execution of Counterparts. This Lease may be- executed in several 
counterparts, each of which shall be an original and all of which together shall constitute but one 
and the same instrument. 
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Section 16.12. Applicable Law. This Lease shall be governed, construed and enforced 
in accordance with the laws of the State of New York for contracts to be wholly performed 
therein. 

Section 16.13. Recording and Filing. This Lease (or a memorandum thereof) shall be 
recorded or filed, as the case may be, ill the Office of the Clerk of Steuben County, New York, or 
in such other office as may at the time be provided by law as the proper place for the recordation 
or filing thereof. 

Section 16.14. Survival of Obligations. All indemnities hereunder shall survive any 
termination or expiration of this Lease. 

Section 16.15. Ambiguitv. In the event of any ambiguity in any of the terms of this 
Lease, any such ambiguity shall not be construed for or agamst any party hereto based on which 
party was the author of the term in question. 

Section 16.16. Remedies Cumulative. The failure of either party to insist, in anyone or 
more instances, upon strict performance of any term or condition herein contained by the other 
party shall not be deemed a waiver or relinquislunent for the future of such term or condition, but 
the same shall remain in full force and effect. Acceptance by the Lessor of payment of any fee 
due herellilder with knowledge of a breach of any term or condition hereof shall not be deemed a 
waiver of any such breach, and no waiver by the Lessor of any provision hereof shall be implied. 

Section 16.17. Consents, Approvals, Acceptance, and Satisfactions. Any consent, 
approval or evidence of satisfaction required herellilder by the Lessor, the Lessee or any other 
party shall not be unreasonably withheld, conditioned or delayed, except where any such 
consent, approval or satisfaction is specifically stated to be at the sole discretion or sole option of 
such party. 

Section 16.18. Notices. All notices of any nature referred to in this Lease shall be in 
writing and delivered by hand or sent registered or certified mail, return receipt requested, 
postage pre-paid addressed as follows: 

To the Lessor: 

With a Copy to: 

And to: 

Painted Post Development, LLC 
c/o Village of Painted Post 
261 Steuben Street 
Painted Post, New York 14870 
Attn: Mayor 

Yorio & Roche 
145 West High Street 
Painted Post, New York 14870 
Attn: Ronald Yorio, Esq. 

Harris Beach PLLC 
99 Garnsey Road 
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To the Lessee: 

With a copy to: 

D 

Pittsford, New York 14534 
Attn: Munesh Patel, Esq. 

Wellsboro & Corning Railroad, LLC 
256 Eagleview Boulevard - PMB 261 
Exton, Pennsylvania 19341 
Attn: Thomas Myres 

MacElree Harvey, Ltd. 
17 West Miner Street 
West Chester, Pennsylvania 19382 
Attn: Brian L. Nagle, Esq. 

[SIGNATURE PAGE FOLLOWS] 

;607-962-3208 

[THE BALANCE OF TillS PAGE IS INTENTIONALLY LEFT BLANK] 
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IN WITNESS WHEREOF, the parties hereto have executed this Lease as of the day 
and year first above written. 

PAINTED POST DEVELOPMENT, LLC 

By: Village of Painted Post, its Sole Member 

WELLSBORO & CORNING RAILROAD, LLC 

By:. __________________________ __ 

A. Thomas Myles, Member 
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IN WITNESS WHEREOF, the parties hereto have executed this Lease as of the day 
and year first above written. 

PAINTED POST DEVELOP:MENT, LLC 

By: Village of Painted Post, its Sole Member 

By: _____________ _ 
Roswell Crozier, Jr., Mayor 

WELLSBORO & CORNING RAILROAD, LLC 

By:.-+----'-'>-....;......:,<~___;;,.L.->,,------_ 
tho.rized Person 
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[ACKNOWLEDGEMENT PAGE TO LEASE AGREEMENT] 

STATE OF NEW YORK' ) 
COUNTY OF STEUBEN ) SS: 

On the 13..- day of f-Gb in the year 2012, before me, the undersigned, personally 
appeared Roswell Crozier, Jr., personally known to me or proved to me on the basis of 
satisfactory evidence to be the individual whose name is subscribed to the within instrument and 
acknowledged to me that he executed the same in his capacity, and that by his signature on the 
instrument, the individual, or the person upon behalf of which the individual acted, executed the 
instrument. 

COMMONWEALTH OF PENNSYLVANIA ) 
) 

County of ____ ) 
ss.: 

MUNESH p~TEL Y t, 
. S te of New or .. 

Notary PLlb~2:p ~61 09397 
No. . Couoty /' 

Qualified In !v';onrot/10120 r 
commission Expires -

On the __ day of in the year 2012, before me, the undersigned, 
personally appeared A. Thomas Myles, personally !mown to me or proved to me on the basis of 
satisfactory evidence to be the individual(s) whose name(s) is (are) subscribed to the within 
instrument and ackllowledged to me that helshe/they executed the same in hislher/their 
capacity(ies), and that by hislher/their signatures on the instrument, the individual(s), or the 
person upon behalf of which the individuaI(s) acted, executed the instrument, and that such 
'individual made such appearance before me the undersigned in ___________ _ 
______________ , Pennsylvania. 
[Address} 
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[ACKNOWLEDGEMENT PAGE TO LEASE AGREEMENT] 

STATE OF NEW YORK ) 
COUNTY OF STEUBEN ) SS: 

On the __ day of in the year 2012, before me, the undersigned, personally 
appeared Roswell Crozier, Jr., personally known to me or proved to me on the basis of 
satisfactory evidence to be the individual whose name is subscribed to the within instrument and 
acknowledged to me that he executed the same in his capacity, and that by his signature on the 
instrument, the individual, or the person upon behalf of which the individual acted, executed the 
instrument. 

Notary Public 

CO:M1vfONWEALTH OF PENNSYLVANIA ) 
f', I _ J ) S8.: 

County ofLrfdS'l<-(5 

On the q-/h day of !Vb-~ in the year 2012, before me, the undersigned, 
personally appeared A. Thomas Myles, personally known to me or proved to me on the basis of 
satisfactory evidence to be the individual(s) whose name(s) is (are) subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
capacity(ies), and that by his/her/their signatures on the instrument, the individual(s), or the 
person upon behalf of which the individual(s) acted, executed, the instru~:and; that such 
in, dividual made, such appearaJilce before me the undersigned in 'vV 12.S + ,~-I-e-r 
If vv M In'l-V' s-t. , Pennsylvania. ' 

[Address} 
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SURPLUS WATER SALE AGREEMENT 

TIDS SURPLUS WATER SALE AGREEMENT (hereinafter the "Agreement") is 
made as of March 1, 2012, by and between the VILLAGE OF PAINTED POST, STEUBEN 
COUNTY, NEW YORK, having an address at 261 Steuben Street, Painted Post, New York 
14870 (the "Seller" or "Village") and SWEPI LP, having an address at 200 N. Dairy Ashford 
Street, Houston, Texas 77079 (the "Purchaser" or "SWEPI Lpn). 

WIT N E SSE T R: 

WHEREAS, the Village currently has the capacity in its water system and within its 
Susqueharura River Basin Commission ("SRBC") permitted capacity to supply surplus water in 
the amount of 1,000,000 gallons per day (gpd) beyond the needs of the current water users within 
its municipal boundaries (the "Seller System Surplus Capacity") and the Village has the right to 
sell such surplus water; 

WHEREAS, SWEPI LP desires to purchase surplus water from the Seller in accordance 
with the tenus and conditions contained herein. 

NOW, THEREFORE, the p31ties hereto, in consideration of the payment upon the 
execution hereof of Two Hundred and Thirty Thousand Dollars ($230,000.00) by SWEPI LP to 
the Village, the terms and conditions herein contained, and other good and valuable 
consideration, the receipt and sufficiently of which are hereby acknowledged, do agree as 
follows: 

1. SWEPI LP may purchase and take delivery of up to 1,000,000 gallons per day (the 
"SWEPI LP Allocation") of the Seller System Surplus Capacity from the filling/metering 
station and transloading facility to be constructed and located in the vicinity of 450 West 
Water Street in the Village of Painted Post, Steuben County, New York (the "DelivelY 
Point"). This Agreement shall be subject at all times to the availability of the Seller 
System Surplus Capacity. In addition, the Seller shall not be required to supply SWEPI 
LP with such water in the event of a drought restriction, emergency, unforeseen 
operational problem requiring the suspension of surplus water sales, a refusal of Seller's 
water supplier to renew Seller's supply agreement, restriction on the sale of surplus water 
by the SRBC or other applicable governmental agency, or in the event of "force majeure" 
beyond the control of the parties ("force majeure" shall include, but is not limited, to (i) 
an act of God; (li) an act of war, rebellion, civil commotion, sabotage, acts of terrorism or 
damage resulting there from; (iii) a fire, flood, explosion, accident; (iv) a riot, strike, 
labor dispute or (v) a federal or state law, or a ru1e regulation or order of any public body 
or official exerting or purporting to exercise authority· or control concerning the 
operations covered hereby). 

2. It is understood and agreed that the Seller makes no guarantee as to the pressure, 
quantity, or continuity of service and shall not be held liable for loss or damage from a 
deficiency or failure in the supply of water, whether caused by shutting off the water in 
case of accident, or for alterations, extensions, connections or repairs, or for any cause 
whatever. In the event of an emergency or other necessity, the Seller shall have the right 

253755 1759384v4 
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to shut off or reduce the flow of water for such periods as is reasonably necessary. The 
Seller shall restore service and make water available as soon as it can reasonably do so. 

3. Seller agrees to sell, and SWEPI LP agrees to take delivery of and/or purchase 
314,000,000 g'allons D:om the Seller System Surplus CapacitY over the term of this 
Agreement (the "Gross SWEPI LP Commitment"); provided, however, that upon 
execution of this Agreement, SWEPI LP shall pay the Seller $154,840.00 as an advance 
purchase for the first 14,000,000 gallons of water (the "SWEPI LP Prepayment of 
Commitment") at the price set forth in Section 7 below and which SWEPI LP 
Prepayment of Commitment shall be credited towards the £lrst 14,000,000 gallons 
delivered and invoiced hereunder and credited against the Gross SWEPI Commitment 
(the Gross SWEPI LP Commitment less the SWEPI LP Prepayment of Commitment 
equals 300,000,000 gallons over the term of this Agreement which shall be the net Gross 
SWEPI LP Commitment and shall hereafter be referred to as the "SWEPI LP 
COlllmitment"). The SWEPI LP Commitment to "take or pay" for this water will 
commence once all required permits for the Delivery Point are obtained and the facilities 
necessary to load the water at the Delivery Point are in place and available for use (the 
"Commencement Date"). 

4. The water delivered by Seller to SWEPI LP hereunder shall be surplus municipal water 
which has been treated at Seller's municipal water treatment plant, and the Seller makes 
no representation or warranty, either express or implied, as to the condition or quality of 
the surplus water delivered by Seller to SWEPI LP hereunder, or that it is or will be 
suitable for SWEPI LP's purposes or needs. 

5. In the event that Seller acquires an additional 500,000 gpd surplus water capacity in the 
future beyond the current Seller System Surplus Capacity (in such case the Seller SysteIr). 
SurPlus Capacity as defmed herein shall be increased by 500,000 gpd), Seller shall 
promptly notify SWEPI LP of the availability of such additional 500,000 gpd surplus 
water capacity, and SWEPI LP shall have a fust right of refusal to acquire such additional 
500,000 gpd surplus water capacity under the terms set forth herein (the "Additional 
SWEPI LP Allocation"). SWEPI LP shall reply in writing to Seller as iowhether or not 
it so elects to exercise this first right of refusal within trurty (30) days of receiving 
notification from Seller. Any election by SWEPI LP to exercise its right of refusal and 
take the Additional SWEPI LP Allocation shall be subject to (i) an increase to the SWEPI 
LP Commitment by such amount as shall be agreed to by the parties hereto and 
evidenced by a written amendment of the parties hereto to accomit for the Additional 
SWEPI LP Allocation and (ii) any modifications to the Delivery Point (subject to any 
governmental approvals) to accommodate delivery of the Additional SWEPI LP 
Allocation. Subject to the foregoing and upon any such election, the SWEPI LP 
Allocation shall be increased by the Additional SWEPI LP Allocation. 

6. SWEPI LP will schedule its daily water loadings a minimum of three (3) working days in 
advance by (i) telephone to the Village Superintendent of Public Works at 607-962-8724 
and eii) e-mail confirmation to the Village Superintendent of Public Works at 
ppdpw@stny.rr.com. Any portion of the SWEPI LP Allocation not so scheduled by 
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SWEPI LP for delivery on a given day may be sold by Seller to other purchasers on such 

day at such prices as may be established by the Seller. Either party shall have the right to 

test the meter for accuracy upon fifteen (15) days' notice to the other party. The non­

testing party shall have the right to witness the meter test. If the meter is found to be 

inaccurate by more than 1 %, the meter shall be recalibrated by the party furnishing the 

meter. 

7. SWEPI LP :;tgrees to pay $0.01106 per gallon for any water provided from the SWEPT LP 

Allocation, billed on a monthly basis, net thirty (30) days. This price will be honored for 

a period of five years (5) from the Commencement Date. 

8. Notwithstanding any other provision contained herein, in the event that, at the end of the 

term of this Agreement, the actual total quantity of water taken by SWEPI LP in excess 

of the first 14,000,000 gallons during the term of this Agreement (collectively, the 

"Delivered Water") shall be less than the SmPI LP Commitment, then SWEPI LP 

hereby guarantees to Seller the payment of a fee (the "Take or Pay Fee") equal to: 

(SVlEPI LP Commitment - Delivered Water) x $0.01106 

In the event there are any Non-Qualifying Days (as defined below) over the telm of this 

Agreement, the Take or Pay Fee shall be reduced by the Non-Qualifying Day deduction 

(the "Non-Qualifying Day Deduction") which shall be equal to: 

(Non-Qualifying Days x 164,384 gpd) x $0.01106 

"Non-Qualifying Days" shall mean, collectively, 'any day during the term of this 

Agreement whereby the loading or taking of the water from the Delivery Point is 

prohibited or enjoined by a COUlt or governmental agency having competent jurisdiction, 

or is rendered impossible by an event of force majeure, or in the event that Seller's 

system cannot provide water at a rate equal to 164,384 gpd (i.e. the SWEPI LP 

Commitment divided by 5 divided by 365) over a twelve hour period during any day 

during this Agreement. The Take or Pay Fee (less any Non-Qualifying Day Deduction) 

shall be due within 30 days from the end of the term of this Agreement upon receipt of an 

invoice which is correct, proper, and prepared in accordance with the terms herein. 

9. Seller shall bill S'WEPI LP on a monthly basis. Payment shall be due 30 days from 

receipt of an invoice which is correct, proper, and prepared in accordance with the terms 

herein .. Each invoice shall include the following data: 

a. Shell's contract number and/or purchase order number 

b. The quantity afwater sold and the dates of service (including the number of Non­

Qualifying Days, if any) 

c. The amounts and dates of any penalties for not taking the minimum water 

quantity 
d. Invoice number and date 

e. Requestor's name & phone number 

f. The payment address 
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g. The invoice payment terms 

Invoices shall be sent by email to:HOU-IC-POBox301440@shell.com. 

10. This Agreement shall be contingent upon Painted Post Development, LLC negotiating 
and executing a lease (the "Transloading Facility Lease") of the Delivery Point site with 
Wellsboro & Coming Railroad, LLC or an affiliate (the "Railroad") which will allow the 
Railroad to construct a railcar siding and loading facility at said site, and upon the 
Railroad obtaining necessary railroad rights of way, rail interchange agreements, 
approvals from govemmental entities regulating the construction and operation of rail 
lines, and any other agreements and permits necessary for the Railroad to deliver the 
water to SWEPI LP in Pennsylvania. 

11. Seller shall obtain any pennits and approvals required for Seller to deliver the water to 
the Railroad at the Delivery Point, including but not limited to any required approvals 
from the Ingersoll-Rand Company, the New York State Department of Environmental 
Conservation and the SRBC, provided, however, that SWEPI LP shall reimburse Seller 
for the cost of such permits and approvals and SWEPI LP agrees to assist the Seller in 

. connection with obtaining any pennits or approvals, if any, required by SRBC in 
connection with the Agreement. 

12. SWEPI LP and/or its contractors including, but not limited to, the Railroad shall be 
responsible for obtaining any and all requisite permits and for meeting any and all rules, 
regulations, and permit requirements and all costs of such permits required to transport 
the water from the Delivery Point to SWEPI LP's facilities and to use the water at such 
facilities. 

13. Notwithstanding any other provision contained herein or within any other agreement by 
and among the parties hereto, SWEPI LP hereby releases the Village from, agrees that the 
Village shall not be liable for, and agrees to indemnify, defend and hold the Village and 
their respective officers, members, directors, agents and employees, and their respective 
successors, assigns· or personal representatives, harmless from and against any and all 
actions, claims, losses and expenses (including reasonable attorney fees and expenses) 
arising out of SWEPI LP's actions with respect to its purchase of water hereunder, 
including, without I'imiting the generality of the foregoing, arising out of transportation, 
use and disposal of the water purchased hereunder and used in SWEPI LP's oil and gas 
extraction activities and all causes of action and attorneys' fees and any other expenses 
incurred in defending any suits or actions which may arise as a result of any of the 
foregoing. The foregoing indemnities shall apply notwithstanding the fault or negligence 
on the part of the Village, or any of their respective members, directors, officers, agents 
or employees and irrespective of the breach of a statutory obligation or the application of 
any rule of comparative or apportioned liability; except, however, that, such indemnities 
will not be applicable with respect to willful misconduct or gross negligence on the pmt 
of the indemnified party to the extent that such an indemnity wOl.ud be prohibited by law. 
The provisions of this paragraph shall survive termination of this Agreement. 
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i 4. The term of this Agreement shall commence on the Commencement Date, and shall 

extend for a period of five (5) years thereafter. Prior to the expiration of the term of this 

Agreement, SWEPI LP shall have the right to request an extension of this Agreement and 

thereafter the parties hereto shall endeavor in good faith to renegotiate the terms hereof. 

15. Sv.{EPI LP shall have the right to request the Seller to exercise its rights under the 

Transloading Facility Lease to allow for the assignment and assumption by SWEPI LP, 

or its designee, of the rights and obligations of the Lessee (as defmed in the Transloading 

Facility Lease) under the Transloading Facility Lease. 

16. This Agreement shall be governed, construed and· enforced in accordance with the laws 

of the State of New York. 

17. No party may assign its rights or obligations under this Agreement, unless the writtim 

consent of the other party hereto is obtained. 

18. This Agreement may be amended or modified only in writing and executed by the parties 

hereto. 

19. This Agreement may be executed in one or more counterparts, each of which shall be 

deemed an original, but all of which together shall constitute one and the same 

instlUment. Any party may effect the execution and delivery of this Agreement by 

signing the same and sending a copy thereof to other party or their respective attomey by 

facsimile transmission. Such facsimile document, including the signatures thereon, shall 

be treated in all respects as an original instlUment bearing an original signature. Any 

party sending an executed copy by facsimile transmission in the foregoing manner shall 

also send the original thereof to other party or their respective attorney within five (5) 

days thereafter, but failure to do so shall not invalidate or otherwise affect the legality or 

enforceability of the facsimile document. 

20. Each party hereby represents and wan-ants to the other that its respective signatures set 

forth below have been and are on the date of this Agreement duly authorized by all 

necessary and appropriate action to execute this Agreement. 

[SIGNATURE PAGE FOLLOWS] 

[THE BALANCE OF TIDS PAGE IS INTENTIONALLY LEFT BLANK] 
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• .'~ 1. ... 

IN WITNESS WHEREOF, the parties hereto have executed this Surplus Water Sale 
Agreement as of the day and year first above written. 

VilLAGE OF PAINTED POST 

SWEPILP 

By: _____________ _ 

Bobby Davis, Category Manager 

6 
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IN WITNESS WHEREOF, the parties hereto have executed this Surplus Water Sale 
Agreement as of the day and year first above written. 

VILLAGE OF PAINTED POST 

By: _____________ _ 

Roswell Crozier, Jr., Mayor 

SWEPILP 

BY: __ ~---",~:<::-~'---___ -'-)Cc::;?~A4_""''''''a.v.=__=20=('_''-Z-=___ 
Bobby Davis, Category Manager 

6 
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State Environmental Quality Review 
'FULL ENVIRONMENTAL ASSESSMENT FORM 

# 2/ 64 

Purpose: The full EAF is designed to help applicants and agencies determine, in an orderly manner, whether a project or action may 
be significant. The question of whether an action may be significanUs not always easy to answer. Frequently, there are aspects of 
a project that are subjective. or unmeasurable. It is also understood that those. who determine significance may have little or no formal 
knowledge of the environment or may not be technically expert in environmental analysis. In addition, many who have knowledge 
in one particular area may not be aware of the broader concems affecting the question of significance. . . 

TheJuil EAF is intended to provide a method whereby applicants and agencies can be assured that the determination process 
has been orderly, comprehensive in nature, yet flexible enough to allow introduction of information to fit a project or action. 

Full EAF Components; The full i::AF is comprised of three parts: 

Part 1; Provides objective data and information about a given project and its site. By identifying basic project data, it assists 
a reviewer in the analysis that takes place in Parts 2 and 3. 

Part 2: Focuses on identifying the range of possible impacts that may occur from a project or action. It provides guidance 
as to whether an impact is likely to be considered small to moderate or whether it is a potentially-large impact. The 
form also identifies whether an impact can be mitigated or reduced. 

Part 3; If any impact in Part 2 is identified as potentially-large, then Part 3 is used to evaluate whetMr or not the impact is 
·actually important. 

.THIS AREA FOR LEAD AGENCY USE ONLY 

DETERMINATION OF SIGNIFICANCE·· Type 1 and Unlisted Actions 

Identify tile Portions of EAF completed for this project: 'SPa'rt 1 ~part 2 DPaft 3 
Upon review of the information recorded on this EAF (Parts 1 and 2 and 3 if appropriate), and any other supporting information, and 
considering both the magnitude and imp'ortance of each impact, it is reasonably determined by the lead agency that: 

I)a'A' 

DB .. 

Dc. 

The project will not result in any large and important impact(s) and, therefore, is one which will not have a 
significant impact on the environment, therefor,e a negative declaration wiU be prepared. 

Although the project could have a significant effect on the environment, there will not be a significant effect 
·for this Unlisted Action because the mitigation measures described in PART 3 have been required, therefore 
a CONDITIONED negative declaration will be prepared. * . 

The project may result in one or more large and important impacts that mClY hav~ a significant impa~t·on the 
environment, therefore a positive declaration will be prepared .. 

• A Conditionea 'Negative Declaration is only valid for Unlisted Actions 

\... fcu,'?C. (¥~:/ev...e V\-\- -ROY':\ \~V\S \oaJ)\ ~ 8. ~~ tJ-g <;1e 
Name of Action . 

V,\\c..'S'OY- ?!4~'6M '?Q.s± 
Name of Lead Agllncy . 

,)'jint or TYP\N~e of Responsible.QWl;er in Lead Agency 
Ie.. $kle.. ~ L. ('DC. \ ex-~ ..) r. 

L. 
Signature of Preparer (If different from responsible officer) 

website 
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Prepared by Project Sponsor 
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NOTICE: This docur:18nt is designlld to assist in determining whether the action proposed may have a significant effect on the 
environmenl Please ccmplete the entire form, Parts A through E Answers to these questions will be considered as part ofthe 
application fer approval and may be subject to further verification an'dpublic review. Provide any additional infonmation you believe 
will be needed 'to complete Parts 2 and 3, ' . 

!t is expected that completion of the full EAF will be dependent on informatiop currently available and will not involve new studies, 
research or investigation. If information requiring such 'additional work is unavailable, so indicate and specirt each instance. 

Name of Action Approval of lease agreement between Painted jiest Development, LLC and The Wellsboro & Corning RR 

Location of Action (include Street Address, Municipality and County) 

350 West Water St, Painted Post, NY Steuben County 

Name of ApplicanUSpons'or Village of Painted Post on behalf ofPPD LLC 

Address _______________________________________________________________________________________ _ 

, City I PO Painted Post State..:.N.;..y=--____ Zip Code _1_4..::.8 _______ _ 

Business Telephone 607962-4605 ----------------------------------------------------
Name of Owner (if different) , 

~-------------------------------------------------------------

Address _____________ ~-----------------------------------------------------------------__ _ 

City I PO __________________________________ State ________ Zip Code 

Business Telephone 
------------------------~ 

Description of Action: 

Approve the lease of 11.8 acres of the 50 acre parcel formerly owned by Ingersoll Rand located at 350 West Water Street Pained Post, 
NY. The current 50 plus or minus acres is owned by the Painted Post Development, LLC and 11.8 acres are proposed to be leased by 
agreement to the Wellsboro & Corning Railroad. 

Additional actions that are being taken but local and state approvals, of the below listed actions, are not being requested because of the 
Interstate Commerce Clause Termination Act (TCCTA) preemption applies. 

Development of the 11.8 acre ieased parcel for creation of a transloading facility that willlOlid approximately I million gallons of potable 
water from the Village of Painted Post's water distribution system onto railroad tanker carS. Construction will include, but not limited to, 
installation of approximately 3,OOO-feet of 8-inch water line, stonn drainage, 6,000 feet of new rail, 3,000 feet of 6-foot high chain link 
fencing, gravel or asphalt driveway, lighting, concrete sidewalk, and landscaping features. 
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Please Comp.Iete Each·Question--lndicate N.A.if not applicable 

A. ·SITE DESCRIPTION 
Physical setting of overall project, both developed and u.ndeveloped areas. 

1. pres~nt land Use: DUrban, 0 Industrial 0 Commercial 0 Residential (suburban) 0 Rural (non-farm) 

o Forest 0 Agriculture. [2] Other Open section of property that is presently undeveloped 

2. Total acreage of project area: 11.84 acres. 

APPROXIMATE ACREAGE PRESENTLY AFTER COMPLETION 

Meadow or Brushland (Non-ag!'icultural) .75 acres 

Forested o acres 

Agricultural (includes orchards, cropland, pasture. etc .. ) o acres 

Wetland (Freshwater or tidal as per Articles 24,25 of Eel) o acres 

Water Surface Area o acres 

unvegetated (Rock, earth or fill) 5 acres 

Roads, buildings and otller paved surfaces 1.4 acres 

Other (Indicate type) NA acres 

3. What is predominant soil type(s) on project site? __________ -'-__ 

a. Soil drainage: DWell d'rained __ % of site 0 Moderately well drained.-:J2.% of site. 

Dpooriy drained __ ' _% of site 

.3 acres 

o acres 

o acres 

o acres 

0 acres 

1.5 acres 

1.4 acres 

NA acres 

b. If any agricultural land is involved, how many acres of soil are classified within soil group 1 through 4 of the NYS land 
Classification System? NA acres (see 1 NYCRR 370). 

4. Are there bedrock outcroppings o~ project site? 0 Yes II! No 

a. What is depth to bedrock __ ...cN""A..;.. (in feet) 

5. Approximate percentage of proposed project site with slopes: . 

00-10% __ ._% 010.15% __ % o 15% or greater __ % 

6. Is project substantia~ontiguous to, or contain a building. site, or district, listed on the State Qr National Registers of 
. Historic Places? U Yes 0 No . 

7, Is project substantially conti~uous to a site listed on the Register of National Natural Landmarks? 0 Yes GNO 
8. What is the depth of the water table? ___ 1~2=-(i~ feet) 

9, Is site located over a primary, principal, or sole source aquifer? [!}NO 

10. 00 hunting, fishing or shell fishing opportunities presently exist in tlle project area? DYes [!]No 
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11. Does pr~ect site contain any species of plant or animal life that is identified. as threatened or endangered? 

NY Natural Heritage and DEC interactive mapping. See attached Mapping. 

J 
12. Are there any unique or unusual land forms on the project site? (i.e., cliffs, dunes. other geological formations? 

DYes 

Describe: 

13. Is the project site presently used by the community or neighborhood as an open space or recreation area? 

DYes 

14, Does the present site include scenic views krlOwn to be important to the community? DYes G]No 

] 

15. Streams within or contiguous to project area: 

I 
16. Lakes. ponds, wetland areas within or contiguous to project area: 

NA 

b. Size '(in acres): 

._- -, 

1 
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17. Is the site seNed by existing public utilities? [!] Ves 

a. If YES, does sufficient capacity. exist to allow connection? 

b.· If YES, will improvements be necessary to allow connection? 

18. Is the site located in an agricultural district certified pursuant to Agriculture and Markets Law, Article 25-AA, Section 303 and 
304? DVes [!]NO . . . 

19. Is the site located·in or sUbstantjal~ontiguous to a Critical Environmental Area designated pursuant to Article 8 of the Eel, 
arid 6 NYCRR'617? DYes ~No 

20. Has the site ever been used for the disposal of solid or hazardous wastes? 

B. Project Description 

1. Physical dimensions and scale of project (fill in dime.nsions as app·ropriate). 

a. Total contiguotJs acreage owned or controlled by project sponser; ___ :::50~ acres. 

b. Project acreage to be developed: __ -"1:.::Ic::.8o..acres initially; __ -,1:.:I",.8=-8cres ultimately . 

. c. Project acreage to remain tJndeveloped; ..:;3:.:;8"'.2=--__ acres. 

d. Length of project. in miles: __ --=-N:.:.A.:..(jf appropriate) 

e. If the project is an expansion, indicate percent of expansion proposed. NA % 

f. Number of off-street parking spaces existing~; proposed ~ 

g. Maximum vehicular trips generated per hour; __ -.!..N'-!A..!.(upon completion of project)? 

h. If residential: Number and type of housing units: 

One Family Two Family Multiple Family Condominium 

Initially 

Ultimately 

i. Dimensions (in feet) of largest p~oposed structure; _____ height; _____ width; ____ length. 

j. Linear feet of frontage along a public thoroughfare project will occupy is? _____ ft. 

2. How much natural material (i.e. rock; earth, etc.) will be removed from the site? -'O=--:----_tons/cubic yards. 

3. Will disturbed areas be reclaimed [!]ves 

a. If yes, for what intended purpose is the site being. reclaimed? 

Transloading. Loading of fresh water from the Villages's water piping to railroad tanker cars. 

b. Will topsoil be stockpiled for reclamation? 

c. Will upper subsoil be stockplIed for reclamation? [!J No 

4. How many acres of vegetation (trees. shrubs, ground covers) will be removed from site? ..:.",5 ___ acres. 
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S. Will any mature forest (over 100 years old) or other locally·important vegetation be removed by this project? 

DYes 

6. If single phase prQj~ct: Anticipated period of construction: _3 __ months, (including demolition) 

7. If multi-phased: 

a. Total number of phases anticipated ___ (number) 

b. Anticipated date of commencement phase 1: ___ month ___ year, (including demolition) 

c. Approximate completion date of final phase: ___ month ___ year. 

d. Is phase 1 functionally dependent on subsequent phases? 0 Yes 0 No 

3. Will blasting occur dllring constructiqn? 0 Yes [!] No 

9. Number of jobs generated: during construction ..=3..:.0 __ : after project is complete _5 __ _ 

10. Number of jobs eliminated by this project _0 ___ • 

11. Will project require relocation of any projects or fac~lities? 0 Yes 0 No 

If yes, explain: 

.~ ] 
12. Is surface liquid waste disposal involved? D ;Yes 0 No 

a. If yes. indicate type of waste (sewage, industrial, etc) and amount __________________ --.,. 

b. Name' of water body Into which effluent will be discharged ______________________ _ 

~ 3, Is subsurface liquid yvaste disposal involved? 0 Yes 0 No Type ___ "'-___________ _ 

14, Will surface area of an existing water body increase or dec~ease.by proposal? 0 Yes [!] No 

If yes! explain: 

I 
15. Is project or any portion of project located in a 100 year flood plain? 0 Yes 

16. Will the project generate solid waste? 0 Yes II] No 

a. If yes,· what' is the amount per :nonth? ___ . tons 

b. If yes. will an existing solid waste facility be used? 0 Yes 0 No 

c. If yes, give name __________ '--____ ; location __________________ _ 

d. Will any wastes not go into a sewage disposal system or into a sanitary landfill? DYes 
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,e. If ye~, explain: 

17. Will the project involve the disposal of solid waste? 0 Yes l!lli'io 

a. If yes, what js the anticipated rate of disposal? ___ tons/month. 

b. If yes, what is. the anticipated site life? ___ , ~ears. 

18'. Will proje'ct use herbicides or pesticides? DYes [!] No 

19. Will prqject routinely produce odors (more than one ho~r per day)? 0 Yes 0 No 

20. Will project produce operating noise exceeding the local ambient noise levels? 0 Yes ~ No 

21. Will project result in an increase in energy use? I::!lves 0 No 

If yes, indicate type(sl 

Electronic controls will consume a small amount of electric during the loading process. 

22. If water supply,is from wells, indicate pumping capacity --tlA. gallons/minute. 

23. Total anticipated water usage per day lxlO .... 6 gallons/day. 

24. Does project involve Local, State or Federal funding? 0 Ves 0 No 

If yes, explain: 
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25: Appr.ovals Required: 
Type 

City. Town. Village Board 0 Yes G No 
Interstate Commerce Clause Termination 
Act preemption applies 

City; Town, Village Planning Board 0.yes 
Lease agreement 

City, Town Zoning Board DYes 

City, County Health Department [!]yes 
Extension of water mains 

Other Local Agencies Dves o No 

Other Regional Agencies Dves 

State Agencies o Yes D No 
DECSWPPP 

DOH Back-flow prevention 

Federal Agencies DYes 

c .. ' loning and Planning Information 

1. Does proposed action involve a planning or zoning decision? Dves 0 No 

If Ves, indicate decision . required: 

o Zoning amendment o zO~ing variance o New/revision of master. plan 

o Site pla~ o Special use permit o Resource management plan 
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Submittal Date 

1/27/12 

12/14/2011 

1127/12 

o Subdivision 

o Other 
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2, What is the zoning classification(s) of the site? 
: 

] 
3. f:" th, m"'cwm P::nt,., ""'''pm''t ofth' "to if "'''''op'' ",omit"" by too pco"", ,,,'og? 

J 
4. What is the proposed zoning of the site? 

5. What is the maximum potential deveropment of the site if developed as permitted by the proposed zoning? 

6. Is the proposed action consistent with, the recommended uses in adopted local land use plans? , 0ves 

L .~, : 
7. What are the predominant land users) and zoning classifications within ~ V. mile radius of proposed action? 

. Industrial 

8. Is the proposed action compatible with adjoining/surrounding land uses with a !4 mile? ElYes 

9. If the proposed action is the subdivision of land, how many lots are proposed? ..:N~Ac=-. _____________ _ 

a. What is the minimum lot size proposed? 

Page 9 of 21 
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10. Will prop,osed action require any authorization,is) for the formation of sewer or water districts? o Ves [!] No 

r: 
11. Will the proposed action create a demand for 'any. community provided ser:vices (recreation. education. ,police. fire protection? 

Dves 

a. If yes. is existing capacity sufficient to handle projected demand? Dves 

L 
12, Will the proposed action result in the generation of traffic significantly above present levels? 

a. If yes. is the existing road network adequate to handle the additional traffic. , Dyes 

L :: = D. 'Informational Details 

Dves[!] No 

DNa, 

Attach any additional information as may be needed to clarify yOllr project. If there are or may be any adverse impacts 
associated with your proposal" please discuss such impacts and the measures which you propose to mitigate 6r avoid them. 

E. Verification 

I certify that the information pmvided above is true to the best of my knowledge. 

ApplicantlSponsor Name Date 

Signature ____________ ~ __________________________ ~--------------------------------------------

Title 

If the action is in the Coastal Area, and you are a state agency, complete the Coastal Assessment Form before proceeding with this 
. assessment. 

Page 10 of 21 
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o 
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PART 2 - PROJECT IMPACTS AND THEIR MAGNITUDE 
Responsibility of lead Agency 

# 12/ 64 

General Information (Read Carefully) . 
In completing the· form the reviewer should be guided by the question: Have my responses and determinations been 
reasonable? Tne reviewer is not expected to be-an expert environmental analyst 
The Examples provided are to assist the revieWer by showing types of impacts and wherever possible the threshold of 
magnitude that would trigger a response in column 2. The examples are generally applicable throu!ilhout th? State and for 
most situations. But, for any specific project or site other examples and/or lower thresholds may be appropriate for a 
P.ofential Large Impact response, thus requiring evaluation in Part 3. . 
The impacts of each project, on each site, in each locality, Will vary. Therefore, the examples are illustrative and have been 
offered as guidance. They do not constitute an exhaustive list ofimpacts and thresholds to answer each question. 
The number of examples per question does not indicate the importance of eac;h question. 
In identifying impacts, consider long term, short term and cumul,ative effects. 

Instructions (Read ca refUlly) 
a. Answer each of the 20 questions in PART 2. Answer Yes if there will beany impact. 
b. Maybe answers should be considered as Yes answers. 
c. If answering Yes to a question then check the appropriate box(column 1 or 2)to indicate the potential size of the impact. If 

impact threshold equals or exceeds any example provided, check column 2. If impact will occur but threshold is lower than 
_ example, check column 1. ", - . 

d. 

e. 
f. 

Identifying that an Impact will be potentially large (column 2) does not mean that it is also necessarily significant Any 
large impact must be evaluated in PART 3 to determine significance. Identifying an impact in column 2 simply asks that it 
be looked at further. 
If reviewer has doubt about size of the impact then consider the impact as potentially large and proceed to PART 3. 
If a potentially large impact checked in column 2 can be mitigated by change(s) in the project to a small to moderate 
impact, also check the Yes box in column 3. A No response indicates tna\'such a reduction is not possible. This must be 
explained in Part 3. 

Impact on Land 

Small to 
Moderate 

Impact 

2 
Potential 

Large 
Impact 

3 
Can Impact _Be 

Mitigated by 
Project Change 

1. Will the Proposed Actio 
-site? 

Examples thatw. uld appl 0 column 2. 
Any canst . n on slopes of 15% or greater, (15 foot 
rise per 100 foot of length); or where the general stopes 
in the project area exceed 10%. 

Construction on land where the depth to the water table 
is less than 3 feet. 

Construction of paved parking area for 1,000 or more 
vehicles. 

Construction on land where bedrock. is exposed or 
generally within 3 feet of existing ground surface_ 

Construction that will contioue for more than 1 year or 
involve more tIlan one phase or stage_ . 

Excavation for mining purposes that would remove 
more than 1,000 tons of natural material (I.e., rock or 
soil) per year_ 

Page 11 of21 
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o DYes 

o 
o· DYes 

o DYes 

o 
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2 3 
Small to Potential Can Impact 8e 
Moderate large Mitigated by 

Impact Impact Project Change 

Construction or expansion of a santary landfill. 0 0 DYes t~v Construction in a designated tloodway. O. 'D DYes 

Other impacts: 0 0 DYes 

l. =- ,=J 
2. Will there be an effect to any unique or unusual land forms found on 

the site? (Le., cliffs, dunes, geological formations, etc.) 

0 NO DYES 

Specific Ia.nd forms: 0 0 DYes 0No 

I, _ .. = -_. -
Impact on Water 

3. Will Proposed Action affect any water body designated as protected? 
(Under Articles 15, 24, 25 of the Environmental Conservation Law, 
Eel) 

[!]NO DYES 

Examples that would apply to column 2 

0 0 DYes Developable area of site contains a protected water body. 

Dredging more than 100 cubic yards of material from channel of 0 0 DYes • N 'icf a protected stream, 

DYes 
~ ;-~ 

Extension of utiHty distribution facilities through a protected water 0 0 o ~'\. 
body. \lR 

C.onstruction in a designated freshwater or tidal wetrand. 0 0 DYes 

Other impacts: 0 0 DYes 

4. wm Proposed Action affect any non-protected existing or new 60dy of 
water? 

[!]NO DYES 

Examples that would apply to column 2 

0 0 DYes A 10% increase or decrease in the .surface area o'f any body of 
No ~~ 

water or more than a 10 acre increase or decrease. 

~~ 
Construction of a·body ofwaterthat exceeds 10 acres of surface' D 0 Dyes o~ area. 

Other impacts: O· 0 DYes 

Page 12 of 21 
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". 

2 3 
Small to Potential Can Impact Be 
Moderate Large Mitigated by 
Impact Impact Project Change 

5. Will Proposed Action affect surface or groundwater quality or 
quantity? 

DYES [!]NO 
Examples that would apply to column 2 

0 0 DYes 13 No Proposed Action will require a discharge permit. 

Proposed Action requires use of a' source of water that does·not. 0 0 . DYes 0NO 
have approval to serve proposed (project) actio fl. 

Proposed Action requires water supply from wells with greater 0 
than 45 gallons per minute pumping capacity. . 

0 Dyes G]Na 

Construction or operation causing any contamination of a water 0 D DYes [!]NO 
supply system. 

Proposed Action will adversely affect groundwater. 0 0 DYes [!]NO 
Liquid effluent will be conveyed off the site to facilities which 0 0 DYes • , No 
presently do not exist or have inadeq uate capacity. 

Proposed Action would use water in excess of 20,000 gallons 0 0 DYes 
per day. 

Proposed Action will likely cause siltation or other discharge into 0 0 DYes 
. ( 

~~ an existing body of water to the extent that there will be a[1 
obvious visual contrast to natural conditions. 

Proposed Action will require the storage of petroleum or 0 D DYes [!l rJ-a 
chemical products greater than 1,100 gallons. 

Proposed Action will allow residential uses in areas without 0 0 DYes 
water and/or sewer. services. 

Proposed Action locat~s commercial and/or industrial uses 
which may require new or expansion of eXisting waste treatment 

0 D DYes 

and/or storage facilities. 

Other impacts: 0 0 DYes [!INa 

... ~ : :] 
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6. Will Proposed Action alter drainage flow or patterns, or surface water 
runoff? 

7. 

8. 

DNO [!JYES 

Examples that would apply to column 2 . 
Proposed Action would change flood water flows 

Proposed Action may cause substantial erosion_ 

Proposed Action is incompatible with existing drainage patterns. 

Proposed Action will allow development in a designated 
floodway. 

Other impacts: 

---_.-
IMPACT ON AIR 

Will Proposed Action affectair'quality? 

[!]N<? DYES 

Examples that would apply to column 2 
Proposed Action will induce 1,000 or more vehicle trips in any 
given hour. . 

Proposed Action' will result in the incineration of more than 1 ton 
of refuse per hour. 

Emission rate of total contaminants will exceed 5 Ibs. per hour 
or a heat source producing more than 10 million BTU's per 
hour. 

Proposed Action will allow an increase in the amount of land 
committed to industrial use. 

Proposed Action will allow an increase in the density of. 
industrial development within existing industrial areas. 

Other impacts: 

[ : 
IMPACT ON PLANTS AND ANIMALS 

. Will Proposed Action affect any threatened or endangered species? 
.[!]NO DYES 

Examples that would apply to column 2 
Reduction of one or more species listed on the New York or 
Federal list, using the site, over or near 
the site, or found on the site. 
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Smalfto 
Moderate 

Impact 

0 

0 

0 

0 

0 

0 

0 

;607-962.-3208 # 15/ 64 

2 
Potential 

Large 
Impact 

o 
o 
D 
D 

o 

D 

0 

0 

D· 

0 

0 

0 

3' 
Can Impact 8e 

Mitigated by 
Project Change 

DYe 

DYes 

DYes 0No 

DYes 

o (f 
DYes 

~v 
DYes 

DY~s 

DY~s 

DYes 0Nq 
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~ 

1 2 
SmaHto Potential 
Moderate Large 

Impact Impact 

Removal of any portion of a critical or significant wildlife habitat. . 0 0 DYes 

Application of pesticice or herbicide more than twice a year., . 0 0 DYes 
other than for agricultural purposes. 

Other impacts: 0 0 DYes 

I 
9. Will Proposed Action substantially affect non-threatened or non-

endangered species? 
!ZiNQ DYES 

Examples that would apply to column 2 

D. D DYes Proposed Action would substantially interfere with any resident 
or migratory fish, shellfish or wildlife species. 

Proposed Action requires the removal of more than 10 acres of 
mature forest (over iOO years of age) or other locally important 

0 0 DYes 

vegetation. 

Other impacts: 0 D DYes 

I ~ 
IMPACT ON AGRICULTURAL LAND RESOURCES 

10. Will Proposed Action affect agricultural land resources? 
GNO DYES 

Examples ti:1at would apply to column 2 
0 0 DYes The Proposed Action would sever, cross or limit access to 

agricultural land (includes cropland, hayfields, pasture, vineyard, 
o rcha rd, etc.) 

Construction activity would excavate or compact the soil profile of 0 0 DYes 
agricultural land. 

The Proposed Action would irreversibly convert more than 10 0 0 DYes 
acres of agricultural land or, iF located in an Agricultural District, 
more than 2.5 acres of agricultural land. 

Page 15 of21 
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The Proposed Action would disrupt or preve'nt installation cif 
agricultural land management systems (e.g" subsurface drain 
lines, outlet ditches, strip cropping);'or create a need for such 
measures (e. g. cause a farm field to drain poorly clue to 
increased runoff). . 

Other impacts: 

IMPACT ON AESTHETIC RESOURCES 

Will Proposed Action affect aesthetic resources? (If necessary, use 
the Visual EAF Addendum in Section 617..20, Appendix B.) 

GNO DYES 

Examples that would apply to column 2 
Proposed land uses, or project components obviously d;fferent 
from 0r in sharp contrast to current surrounding land use 

. patterns, whether man-made or natural. 

Proposed land uses, or project components. visible to users of 
aesthetic resources which will eliminate or significantly reduce 
their enjoyment of the aesthetic qualities of that resource. 

Project components that will result in the elimination or 
significant screening of scenic views known to be important to 
the area. 

Other impacts: 

IMPACTON HISTORIC AND ARCHAEOLOGICAL RESOURCES 

12. Will Proposed Action Impact any site or structure of historic, 
prehistoriC or paleontological importance? 
'l!]NO DYES 

Examples that would apply to column 2 
Proposed Action occurring wholly or partially within or 
substantially contiguous to any facility or site listed on the State 
or National Register of historic places. 

Any impact to an archaeological site or fossil bed located within 
the project site. 

Proposed Action will occur in an area designated as sensitive 
for archaeological sites on the NYS Site InventorY. 
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2 3 
Small to Potential 
Moderate, Large 
Impact Impact 

0 0 

o o 

~'(j 
0 0 DYes NO~ 

0 D DYes 

0 D DYes 

0 0 DYes 

~vf 
D DYes 

~ 
• No o 

o 0 D.Yes 

o 0 DYes 
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.% 

Other impacts: 

IMPACT ON OPEN SPACE AND RECREATION· 

13. Will proposed Action affect the quantity or quality of existing or future 
ope[ifaces or recreational opportunities?' 

• NO DYES '. 

Examples that would apply to. column 2 
The permanent foreclosure of a future recreational opportunity. 

A major reduction of an open space important to the community. 

Other impacts: 

IMPACT ON CRITICAL ENVIRONMENTAL AREAS 

14. Will Proposed Action impact the exceptional or unique 
characteristics ofa critical environmental area (CEA) established 
pursuant to subdivision 6NYCRR 617.14(g)? . 

EilNO. DYES 

List the environmental characteristics that caused the designation of 
theCEA. 

1 
. Small to 
Moderate 

Impact 

0 

0 
0 
0 

;607-962-3208 # 18/ 84 

2 3 
Potential Can Impact Be 

Large Mitigated by 
Impact Project Change 

0 DYes [!] No 

] 

D DYes 

0 DYes 

0 DYes 

The site has been subject of an environmental investigation and remediation under the NYDEC oversight, and the site was 
de-listed as it was determined that the clean up was completed to NYDEC satisfaction. 

Examples that would apply to column 2 

0 0 DYes Proposed Action to locate within the CEA? 
No f 

Proposed Action will result in a reduction in the quantity of the' 0 D DYes N~~ resource? 

Proposed Action will result in a reduction in the quality of the D D DYes NO~ 
resource? 

Proposed Action will impact the use, function or'enjoyment of the 0 0 DYes 
resource? 

Other impacts: 0 0 DYes 

Page 17 of21 



165

.,f 

o 
07-12-12;10=14AM; 

IMPACT ON TRANSPORTATION . 

15. Will there be an effect to existing transportetion systems? 

GNO DYES 

Examples thatwQuld apply to column 2 
Alteration of present patterns of movement of people and/or 
900 qs. 

P.roposed Action will result in major traffic problems. 

Other impacts: 

I 
IMPACT ON ENERGY 

16. Will Proposed Action affect the community's sources of fuel or 
energy supply? 

Examples that would apply to column 2 
Proposed Action will cause a greater than 5% increase in the 
lise of any form of energy in the municipality. 

Proposed Action will require the creation or extension of an 
energy transmission or supply system to serve more than 50 
single or two family residences or to serve a major commercial 
or industrial use. . 

other impacts: 

NOISE AND ODOR IMPACT 

17. Will there be objectionable odors, noise, or vibration as a result of 
the Proposed Action? 

DYES 

1 
Small to 
Moderate 
Impact 

o 
o 
o 

o 
o 

o 

Examples that would apply to column 2 
Blasting within 1,500 feet of a hospital, school or other sensitive 0 
facility. 

Odors will occur routinely (more than one hour per day). . 0 
Proposed Action will produce operating noise exceeding the 0 
local ambient noise levels for noise outside of structures. 

Proposed Action will remove natural barriers that would act as a 0 
noise screen. 

Other impacts: 0 
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2 
Potential 

Large 
Impact 

o 
o 
o 

o 

o 

o 

0 

0 
0 

tJ 

0 

3 
Can Impact Be 

Mitigated by 
Project Change 

DYes ~~ 'N~ 
DYes 

DYes 

Dyes 

DYes 
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IMPACT ON PUBLIC HEALTH 

Will Proposed Action affect public health and safety? 

[!lNO DYES .. . 

P reposed Action may cause a risk of explosion or release of 
hazardous substances (Le. oil, pesticides, chemicals, radiation, 
etc.) in the event of accident or upset conditions, or there may be 
a chronic low level discharge or emission. 

Proposed f>-.ction may result in the burial of "hazeirdous wastes· 
in any form (Le. toxic, poisonous, highly reactive, radioactive, 
irritating, infectious, etc.) 

Storage facilities for one million. or more gallons of ,liquefied 
natural gas or otherflammable liquids. 

Proposed Action may result in the excavation or other 
disturbancewithin 2,000 feet of a site used for the disposal of 
solid.or hazardous waste. 

OtMr impacts: . 

IMPACT ON GROWTH AND CHARACTER 
OF COMMUNITY OR NEIGHBORHOOD 

19. Will Proposed Action affect the character of the existing community? 
[!]NO DYES 

Examples that wourd apply to column 2 . 
The permanent population of the city, town or village in which·the 
project is located is, likely to grow by more than 5%. 

The municipal budget for capital expenditlJres or operating 
services will increase by more than 5% per year as a result of 
this project. 

Proposed Action will conflict with officially adopted plans or 
goals. 

Prcp.osed Action ~iII cause a change in the density of land use. 

Proposed Action will replace or eliminate existing facilities, 
structlJres or areas of historic importance to the community. 

Development will create a demand for additional community 
services (e.g. schools, police and fire, etc.) 
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Small to 
Moderate 
Impact 

0 

0 

0 

0 

0 

o 
o 

o 
o 
o 
o 

;607-962-3208 # 20/ 64 

2 3 
Potential Can Impact Be 

Large Mitigated by 
Impact Project Change 

0 DYes 

D DYes .:- No i 
;;g'(", 

0 DYes ~.Ne '0~ 

0 

0 DYes 

0 DYes 

0 DYes ~\i 
~ 

0 DYes 

0 DYes 

0 DYes 

D· . DYes . 
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Proposed Action will set an Important precedent for future 
projects .. 

Proposed Action will create or eliminate employment. 

Other impacts: 

Is there, or is there likely to be, public controversy related to potential 
adverse environmi!n.t impacts? 

. [!]NO DYEs. 

1 
Small to 
Moderate 

Impact 

~ 

;607-962-3208 # 21/ 64 

2 

Can Im~'ct a~ ) Potential 
Large Mitig't ;:v Impact roject Ch nge. ~. 

0 Yes No 

0 []JNO 
~D No 

If Any Action in Part 2 Is Identified as a Potential Large Impact or If you Cannot Determine the Magnitude of 
Impact, Proceed to Part 3 

Page 20 of 21 
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Part 3 - EvALUATION OF THE IMPORTANCE OF IMPACTS 

Responsibility of Lead Agency 

Part 3 must be prepared if one or more impact(s) is considered to be potentially large, even if the impact(s) may 
pe mitigat.ed. 

Instructions (If you need more space, attach additional sheets) 

Discuss the following for each im pactidenlified in Column 2 of Part 2: 

1. Briefly describe the impact 

\ 

2. Describe (if applis;able) how the impact Gould be mitigated or reduced to a small to moderate Impact by 
project change(s). .. 

3,. Based on the information available, decide'if it is reasonable to conclude that'this impact is important. 

To answer the question of importance, consider: 

! The probability of the impact occurring 
! The duration of the impact . 
! Its irreversibility, including permanently lost resources of value 
! Whether the impact can or will be controlled . 
! The regional consequence of the impact 
I Its potent[al divergence from local needs and goals 
!. Whether known objections to the project relate to this impact. 

# 22/ 64 
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EXHIBIT 6 – PERTINENT AGENCY CORRESPONDENCE:  COVER LETTERS SENT TO
AGENCIES AND CORRESPONDENCE RECEIVED FROM AGENCIES CONCERNING

SEQRA REVIEW AND PERMIT ISSUES [169­186]

169

January 23,2012 

Toni Cioffi 
NYDEC 
Division of Water . 
Bureau of Water Permits, 4th Floor 
625 Broadway 
Albany, NY 12233-3505 

D 

Re: New York State Environmental Quality Review 
Notice of Intent to Act as Lead Agency 
Project: Lease by Painted Post Development, LLC to· the 
Wellsboro and Corning Railroad of a Portion of the Former 

~) [g © l§ 0 ~ r§'fn\ . 
lfll JAN 2 42012 1UJ 

Ingersoll Rand site located at 350 WestWater Street, Painted Post, NY 14870 . 

Dear Ms. Cioffi: 

. This notice letter is being transmitted on behalf of the Village of Painted Post (the "Village") 
concerning a proposed lease by Painted Post Development, LLC ("PPD") (of which the Village is the sole 
member) of a portion of the site on which the former Ingersoll Rand facility (the "Site") is located. Your 
agency has been identified as a potentially interested party. 

Part I of the Full Environmental Assessment has been prepared and is provided as Attachment A. 
A location map and site plan drawing are provided in Attachment B. Based on a review of 6 NYCRR Part 
617.4, the Village has determined that the proposed project is a Type I Action under the New York State 
Environmental Quality Review Act ("SEQRA")· involving more than one agency thus requiring coordinated 
agency review. Please be advised that the Site is to be constructed' and operated as a trans loading 
facility by the Wellsboro & Corning Railroad, a federally-regulated railroad .. 

Under applicable law, including but not limited to the Interstate Commerce Commission 
Terminatio'n Act of 1995 and the-Federal RaHway Act of 1970 (collectively referred to as·~ICCTN).-local· 
and state approvals associated with the construction and operation of the Site are preempted under 
ICCTA, and therefore such approvals are not required. As such, the SEQRA review associated with the 
above-referenced action will be limited to the lease by PPD, to Wellsboro and Corning Railroad, in light of 
the fact that the Village is the sole member of PPD. It should be further noted that while preemption 
applies to local and state law concerning the construction and operation of the transloading facility on the 
Site, nevertheless, PPD as well as Wellsboro and Corning Railroad are seeking input from various 
agencies as well as from the Village Planning Board during the process to ensure 'that to the extent 
possible, the Site and its operations comply with local zoning, etc. 

AIRPORT CORPORATE PARK 

607358.1000 

100 HUNT CENTER 

fox 607.358.1800 

HORSEHEADS. NY 14845-1019 

www.hunt-eas.com 
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If you have any questions concerning this matter, including the Village's intent to act as lead 
agency here, please contact Ron Yorio, the Village of Painted Post attorney, at the offices of YiJrio & 
Roche, 145 West High Street, Painted Post, New York 14870, and !ephon.e {607) 962-3194. 

2537561743979~'1 

Ron Yorio, Painted Post (V) 
Roz Crozier, Mayor, Painted Post (V) 
Tom Myles, Myles Group 
Joe Picciotti, Harris Beach PLLC 
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HUNT 
January 23,2012 

Michael J. Montysko, PE 
Chief Design Section 
NYSDOH 
Bureau of Water Supply Protection. 
547 River Street 
Troy, NY 12180 

D 

Re: New York State Environmental Quality Review 
Notice of Intent to Act as Lead Agency 
Project: Lease by Painted Post Development. LLC to the 
Wellsboro and Corning Railroad of a Portion of the Former 
Ingersoll Rand site located at 350 West Water Street. Painted Post NY 14870 

Dear Mr. Montysko: 

. This notice letter is being transmitted on behalf of the Village of Painted Post (the "Village") 
concerning a proposed lease by Painted Post Development, LLC ("PPO") (of which the Village is a 
sale member) of a portion of the site on which the former Ingersoll Rand facility (the 'Site") is located. 

Part I of the Full Environmental Assessment has been prepared and is provided herin. A 
locatiori map and site plan drawing are also provided. Based on a review of 6 NYCRR Part 617.4, 
the Village has determined that the proposed project is a Type I Action under the New York State 
Environmental Quality Review Act ("SEQRA") involving more than one agency thus requiring 
coordinated agency review. 

Please be edvised that the Site is to be constructed and operated as a transloading facility 
by the Wellsboro & Corning Railroad, a federally~regulated railroad. Under applicable law, including 
but not limited to the Interstate Commerce Commission Termination Act of 1995 and the Federal 
Railway Act of 1970 (collectively referred to as "ICCTN), local and state approvals assOciated with 
the construction and operation of the Site are preempted under ICCTA, and therefore such approvals 
are not required. As such,SEQRA review associated with the above-referenced action will be limited 
to the lease by PPO to Wellsboro and Corning Railroad, in light of the fact that the Village is a soie 
member of PPO. It should be further noted that while preemption applies to local and state law 
concerning the construction. and operation of the transloading facility on the Site, nevertheless, PPD 
as well as Wellsboro and Corning Railroad are seeking input ITom various agencies as well as from 

. the Village Planning Board during the process to ensure that to the extent possible, the Site and. its 
operations comply with local zoning, etc. 

Your agency has been identified as a potentially involved agency and if it has no objections to 
the Village acting aslead agency herern, please execute the enclosed consent to lead agency as 
soon as practicable and if possible within one week of the date of this letter and send to me the 
executed consent form by placing it in the enclosed addressed, prepaid envelope. 

AIRPORT CORPORATE PARK 100 HUNT CENTER HORSEHEADS, NY 14845·1019 

607.358.1000 fox 607.358.1800 www.nunt-eas.com 
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If you have any questions concemingthis matter, including the Village's intent to act as lead 
agency here, please contact Ron Yorio, the Village of Painted Post Attorney, atthe offices of Yorio & 
Roche, 145 West High Street, Painted Post, New York 14870, te!ephone (6Q7) 962-3194 . 

. -~ 

253756 1743991",,1 

HUNT 
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D 

The consents to the Village of Painted Post as the lead 
agency for the action referenced in the , 2012 lead Agency Notice for 
lease by Painted Post Development, llC to the Wellsboro and Coming Railroad of a portion of the 
Former Ingersoll Rand site. 

By: 

Title: 

2S07561743991vl 

HUNT 
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HUN.T 
January 23,2012 

Michael J. Montysko, PE 
Chief Design Section 
NYSOOH 
Bureau of Water Supply Protection 
547 River Street 
Troy, NY 12180 

o 

Re: New York State· Environmental QUality Review. 
Notice of Intent to Act as Lead Agency 
Project: Lease by Painted Post Development. LLC to the 
Wellsboro and Corning Railroad of a Portion of the Former 
Ingersoll Rand site located at 350 West Water Street Painted Post NY 14870 

Dear Mr. Montysko: 

This notice letter is being transmitted on behalf of the Vii/age of Painted Post (the ·Village") 
concerning a proposed lease by Painted Post Development, LLC ("PPO") (of which the Village is a 
solemember) of a portion of the site on which the former Ingersoll Rand facility (the ·Site") is located. 

Part I of the FuJI Environmental Assessment has been prepared and is provided herin. A 
location map and site plan drawing are also provided. Based on a review of 6 NYCRR Part 617.4, 
the Village has determined that the proposed project is a Type I Action under the New York State 
Environmental Quality Review Act ("SEQRA") involving more than one agency thus requiring 
coordinated agency review .. 

Please be advised that the Site is to be constructed and operated as a transloading facility 
by the Wellsboro & Corning Railroad, a 'federally-regulated railroad. ·Under applicable law, InclUding 
but not limited to the Interstate Commerce Commission Termination Act of 1995 and the F·ederal 
Railway Act of 1970 (col/ectively referred to as "ICCTA"), local and state approvals associated with 
the construction and operation of the Site are preempted under leCTA, and therefore such approvals 
are not required. As such, SEQRA review associated with the above-referenced action will be limited 
to the lease by PPD to Wellsboro and Corning Railroad, iii light of the fact that the Village is a sole 
member of PPD. It should be further noted that while preemption applies to local and state law 
concerning the construction and operation of the transloading facility on the Site, nevertheless, PPO 
as well as Wellsboro and Corning Railroad are seeking input from various agencies as well as from 
the Village Planning Board during the process to ensure that to the extent possible, the Site and its 
operations comply with local zoning, etc. . 

Your agency has been identified as a potentially involved agency and if it has no objections to 
the Village acting as lead agency herein, please execute the enclosed consent to lead agency as 
soon as practicable and if possible within one week of the date of this letter and send to me the 
executed consent fomn bi placing it in the enclosed addressed, prepaid envelope. 

__ fjCRSEl:i.l'N2S,_EY J.4().:12.lQl 'L 
607358 i (100 lox 607358 1800 ',.'[\:'1':'1. h 1.rt·ec~.[,olt1 
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o 

If you 'have any questions concerning this mater, induding the Viflage's intent to act as lead agency here, please contact Ron Yorio, the Village of Pairlted Post Attorney, at the offices of Yorio & Roche, 145 West High Street, Painted Post, New York 14870, telephone (607) 962~3194. 

253755 1743991w1 

HUNT 
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The ,N~>Pt:¥-/ cons,ents)o .the Village of Painted Post as the lead' agency for the actiorfreferenced in tile ~ " 2012 Lead Agency Notice for Lease by Painted Post Development, LLC to the Wellsboro and Corning Railroad of a portion of the Former Ingersoll Rand site. 

2537561143991v1 

HUNT 
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HUNT 
January 23, 2012 

Board of Trustees of the Village of Painted' Post 
Attn. Anne Names, Clerk of the Village 
261 Steuben Street 
Painted Post NY 14870 

Re: New York State Environmental Quality Review 
Notice' of Intent to Act as Lead Agency 
Project Lease by Pajnted Post Development, LLC to the 
WellsbOro and Coming Railroad of a Portion of the Former 
Ingersoll Rand site located at 350 West Water Street. Painted Post NY 14870 

Dear Board of Trustees of the Village of Painted Post: 

This notice letter is being transmitted on behalf of the Village of Painted Post (the "Village") 
concerning a proposed lease by Painted Post Development, lLC ("PPD") (of which the Village is a 
sale member) of a portion of the site on which the former Ingersoll Rand facility (the "Site") is located. 

Part I of the Full Environmental Assessment has been prepared and is provided herin. A 
location map and site plan drawing are also provided. Based on a review of 6 NYCRR Part 617.4, 
the Village has determined that the proposed project is a Type I Action under the New York State 
Environmental Quality Review Act ("SEQRA") involving more than one' agency thus requiring 
coordinated agency review. . . 

Please be advised that the Site is to be constructed and operated as a transloading facility 
by the Wellsboro & Corning Railroad, a federally-regulated railroad. Under applicable law, including 
but not limited to the Interstate Commerce Commission Tennination Act of 1995 and the Federal 
Railway Act of 1970 (collectively referred to as "ICCTA"), local and state approvals associated with 
the construction and operation of the Site are preempted under IGCT A, and therefore such approvals 
are not required. /1J; such, SEQRA review associated with the above-referenced action will be limited 
to the lease by PPO to Wellsboro and Coming Railroad, in light of the fact that the Village is a sole 
member of PPD. It should be further noted that While preemption applies to local and state law 
concerning the. construction and operation of the transloading facility on the Site, nevertheless, PPD 
ss well as Wellsboro and Coming Railrosd are seekirig_ input from various agenCies as well as from 
the Village Planning Board during the process to ensure that to the extent possible, the SIte and its 
operatIons comply with local zoning, etc. 

Your agency has been identified as a potentially involved agency and if it has no objections to 
the Village acting as lead agency herein, please execute the .enclosed consent to lead agency as 
soon as practicable and if possible· within one week of the date of this letter and send to me the 
executed consent form by placing it in th~ enclosed addressed, prepaid envelope. 

AiRPORT CORPORATE PARK lOa HUNT CENTER HORSEHEADS, NY 14845·1019 

607.358.1000 iax 607.35B.l BOO www.hunl-eas.com 
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If you have any questions concerning this matter, including the Village's intent to act as lead 
agency here, please contact Ron YoriQ, the Village of Painted Post Attorney, at the offices of Yorio & 

. Roche, 145 West High Street, Painted Post, New York 14870, telephone (607) 962-3194. 

2537561743991",,1 

HUNT 
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The consents to the Village of Painted Post as the lead-
agency for the action referenced in the • 2012 Lead Agency Notice for 
Lease by Painted Post Development, LLC to the Wellsboro and Corning Railroad of a portion of the 
Former Ingersoll Rand site. 

By: 

Title: 

253756 114:lWlvl 

HUNT 
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HUNT 
January 23, 2012 

Tom KJaseus 
NYSDOH 
107 Broadway 
Hornell, NY 14843 

D 

He: New York State Environmental Quality Review . 
Notice of Intent toAet as Lead Agency 
Project: Lease by Painted Post Development, LLC to the 
Wellsboro and Corning Railroad of a Portion of the Former 
.1 ngersoll Rand site located at 350 West Water Street Painted Post Ny 14870 

Dear Mr. K1aseus: 

This notice letter is being transmitted on behalf of the Village of Painted Post (the "Village") 
~ncerning a proposed lease by Painted Post Development, LLC ("PPD") (of Which the Village is a 
sole member) of a portion of the site on which the former Ingersoll Rand facility (the "SiteW

) is located. 

Part I of the· Full Environmental Assessment has been prepared and is provided henn. A 
location mpp and site plan drawing are also provided. Based on a review of 6 NVCRR Part 617.4, 
the Village has determined that the proposed project is a Type I Action under the New York State 
Environmental Quality Review Act ("SEQRA") involving more than one agency thus requiring 
coordinated agency review. 

Please be advised that the Site is to be constru·cted and operated as a transloadlng facility 
by the Wellsboro & Corning Railroad, a federally-regulated railroad. Under applicable law, including 
but not limited to the Interstate Commerce Commission Termination Act of 1995 and the Federal 
Railway Act of 1970 (collectively referred to as "ICCTA"). locatand state approvals associated with 
the construction and operation of the Site are preempted under ICCTA. and therefore such approvals 
are not required. As such, SEQRA review associated with the above-referenced action will be limited 
to the lease by PPD to Wellsboro and Corning Railroad, in light of the fact that the Village is a sole 
member of PPD. It should be further noted that while preemption applies to local and state law 
conceming the construction and operation of the transloading facility on the Site, nevertheless, PPD 
as well as Wellsboro and Corning Railroad are seeking input from various agencies as well as from 
the Village Planning Board during the process to· ensure that to the extent possible, the Site and its 
operations comply with local zoning, etc. . 

Your agency has been identified as a potentially involved agency and if it has. no objections to 
the Village acting as lead agency herein, please execute the enclosed consent to lead agency as 
!i0on as practicable and if possible within one week of· the date of this letter and send to me· the 
executed consent form by plaCing it in the enclosed addressed, prepaid envelope. 

AIRPORT CORPORATE ·PARK ·100 HUNT CENTER HORSEHEADS, NY 14B45-1019 

607.358.1000 fax 607.358.1800 www.hunt-eos.com 
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If you have any questions concerning this matter, induding the Village's intent to act as lead 
agency here. please contact Ron Yorio, the Village of Painted Post Attorney, at the offices of Yorio & 
Roche, 145 West High Street, Painted Post, New Yorl< 14870, telephone (607) 962,3194. 

253756 17043991vv1 

HUNT 
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The .. consents to the Village of Painted Post as·· the lead 
agency for the action referenced in the • 2012 Lead Agency Notice for 
Lease by Painted Post Developmen~ .LLC to the Wellsboro and Corning Railroad of a portion of the 
Former Ingersoll Rand site. 

13y: 

Title: 

2S375617~3991'1· 

HUNT 
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NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION' 
Division 'of Fish, Wi.ldlife ~ Marine Resources 
625 Broadway, 5th Floor, Albany, New York 12233-4757 
Phone: (518) 402-8935' Fax: (SiB} 402.:8925 
Website: www.dec.ny.go'V 

Christina L Brush 
Hunt Engineers 
Airport Corporate Park 
100 Hunt Center 
Horseheads, NY 14845-1019 

Dear Ms. Brush: 

December 5, 2011 
Joe Martens 
Commissioner 

In re::;ponse to your recent request, we have reviewed the New York Natural Heritage Program 
database with respect to an-Environmental Assessment for the proposed Re-deve1opment of portion of 
Old Ingersoll Rand FoWlchy pite, Project # 1889-010, area as indicated on ~he map you provided, l~cated 
in the Village of Painted Post, Steuben County. 

. Enclo~ed is a report ofrare or state-listed animals and plants, significant .nlitura} co~unities, and 
other sigllificant habitats, which our databases indicate occur, or may occur, on your site or in the 
immediate vicinity of your site. For most sites, comprehensive field surveys have not been conducted; the 
enclosed report only includes records from our databases. We cannpt provide a definitive statement as to 
the presence or absence of all rare or state;'listed spedes or significant natural communities. 'this 
information should not be substituted for on-site surveys that may be required for environmental impact 
assessment. 

The enclosed report may be included in documents that will be availabl~ to the public. However, 
any enclosed maps displaying locations ofrare species are considered sensitive information, and are 
intended only for the internal use of the recipient; they should not be included in any docurrient that will' 
be. made available to the public, without permission from the New York Natural Heritage Program. 

The presence of the plants and animals identified in the enclosed report may result ill this project 
requiring additional review or permit conditions. For:further guidance, and for information regarding 
other pern:tits that maybe required undeI' state law for regulated areas or activities (e.g., regulated .. 
wetlands), please contact the appropriate NYS DEC Regional Office, Division of Euvironmental Permits, 
as listed at www.dec.ny.gov/aboutJ39381.html. . 

Our databases are continually growing as records are added and updated. If this proposed project 
is still under development one year from now, we .recommend that you contact us again so that we may 
update this response with the most current information. 

Enc. 
cc: 

-;0: '~'~J;'r~ .,.:' . 

. SinC~elY!3~ .. ' 
: "U . . , 
. J eaD. Pietrusiak, Information ServiCes 

NYS Department Environmental Conservation 

.# 1175 
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Natural Heritage Report on Rare Species 

NY Natural Heritage Program, NYS DEC, 625 Broadway, 5th Floor, . 
Albany, NY 12233-4757 

(518) 402-8935 

-The information in this report InclUdes only records entered ·into !he NY Natural Heritage databases as 01 the dale onhe .report: Tllis report is not a definnive . 
. statement on the prese~ce or absence of aU rare species or significant natllral· commiJ nities at or in the Vicinity of this site. 

-Refer to the User's GlIide for explanations of codes, ral1ks and fields. 
-We do not provide maps for species most vulnerable to disturbance. 

. r-Jatural Heritage Report on Rare.Species and Ecologieal Communities 

REPTilES 

Crotalus horridus 
Timber NY Legal Status: Threatened NYS Ra'nk: 53 - Vulnerable 
Rattlesnake 
hibemaculum 

Crotalus horridus 

Federal Listing: Global Rank: G4·-Apparently secure 
County: Steuben 

Town: 
Location: 

Corniog - Town, ElWin . 
Documented within 1.5 miles of projee! site. Animals can move 1.5 miles or 
more from documented loeations. For information on the population at this 
location and management considerations, please contact the NY5 DEC 
Regional Wildlife Manager for the Region wliere the project is localed. 

Timber NY Legal Status: Threateried NYS Rank: S3 - Vulnerable 
Rattlesnake .. 
gestatiriglbirthiilg· aYe· Federal Listing: Glolial Rank: G4 - Apparently secure 

County: Steuben. 

2 Records Processed· 

Town: 
location: 

Erwin 
Documented within 1.5 miles of proJect site. Animals can move 1.5 miles or 
more from documented locations. For information on the population at tliis 
location and management considerations, please contact the NYS DEC 
Regional Wildlife Manager for tne Region where the project is located. 

Office Use 

2398 

ESU 

Office Use 

10572 

ESU. 

More detaifed information about many of the rare and listed animals in New York; including biology, identification, habitat, conservation, and 
management. are available online in·Natural Heritage~s Conservation Guides at \\M'W.acris.nynhp.org, from NatureServe Explorer .at 
http://wwW.natureserve.org/explorer, and from NYSDEC at http:/twww.dec.ny.gov/animalsf7494.html. 

',) ....... .' 
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Natural Heritage Report on Rare Species and Ecological Communities 

NY Natural Heritage Program, NYS DEC, 625 BroadWay, 5th Floor, 
Albany, NY 12233-4757 .. -

(518) 402·8935 

-The information in this report inc:ludes only records entered into the NY Natural Heritage databases as of the date ·of the report. This report is not a definitive 
statement or. the presence or absence of all rare spedes or slgnlficant natural communities at or In the vicinity of this site. 
-Refer to the User's Guide for e:.cplanationsof codes, ranks and fields. -- . 
-Location maps for certain species and communities may not be provided 1) if tile species is vulnerable to disturbance, 2) if the location and/or extent is not 

precisely known; 3) if the location and/or exte,1t is too large to display, andlor 4) jf the an ima~ is listed as. Endangered or Threatened by New Yori< State . 

Natural Heritage Report on Rane Species and Ecological Communities 

VASCULAR PLANTS 

.aJ\ 
~ 

Hydrangea arborescens 

Wifd Hydrangea NY legal Status:Endangered 

Federal Listing: 
Last Report: 2002-07-22 

Couhty: Steuben 
Town: ElWin 
location: Painted Post Smiths Hollow 

NYS Rank: 82 -Imperiled 

Global Rank: G5 - Secure 
EO Rank: Good or Fair 

Office Use 
7556 

Genera~ Quality There· are 54· plants in·a distUrbed habitat. A small ravine ttiat ·f1ows-SSW. The creek appears to be 
and Habifat: inter.mitten!, bu.t had a good si~e flow during the survey. The creek is at most a few meters .wide.with 

IllQderate to steep slopes 011 the sides of the ravin.e. The creek disappears into a large drain just 
above a residential area. The plants occur-along the creek just up from this drain. The whole ravine 
is forested with a full canopy. The soils on the slopes have a high clay conten~ with S1l1atl rocks. The 
plants occur in small patches, distribtued evenly throughout, on both sides of the ravine never more 
than a few meters up from the. creek. Dominant trees in the canopy are Acer saccharum, Quer(;Us 
rubra, Fraxinus.americana, and Pinus strobus. Other trees present include Ulmus americana, Tsuga 
~~~. . 

1 Records Processed 

More detailed infonnation about many of the rare and listed animals and plants in New York, including biology, identifi~tion, habitat, 
conservation, and management, are available online in Natural Heritage's Conservation Guides at www.acris.rwnhp.org, from NatureServe 
Explorer at http://www.natureserve.org/explorer, from NYSDEC at http://www.dec.ny.gov/animals/7494.htnil (for animals), and' from USDA's 
Plants Database at http://plants.usda.govlindex.html(for plants) .. 

More detailed information about many of the natural community types in New York, inciudingidEmtification, dominant and characteristic 
vegetation, distribution, conseNatic;n, and management, is available online in Natural Heritage's ConseNation Guides at . 
www.acris.nynlip.org, FQrd'e~criptions of all community types,.go to http://www.dec.ny.gov/glnjmalsI29384.htmland click on Draft Ecological 
Communities of New York State, 

·I·, .... \.}'··: 

.. ··• .. r: 
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07-10-12;03:20PM; 

Nirav R. Shah, M.D., M.P.H. 
Commissioner 

Seth Gentile 
Wellsboro Corning RR 
256 Eagleview Blvd. PMB 261 
Exton, PA 19341 

Dear Mr. Gentile: . 

D 

;607-962-3208 

Sue Kelly 
Executive Oepuly Commissioner 

March 5, 2012 

Re: Log#19096 
Painted Post Transloading Site 
150 West Water Street 
Painted Post, Steuben County 

The plans and specifications for the above referenced backflow prevention project have been' 
reviewed and approved by this oftke subject to the following Conditions of Approval: 

# 2/ 15 

A. THAT the proposed works be.constructed in complete conf01TI1ity with the plans and specifications 
approved this day or approved amendments thereto. 

B. THAT any connection made prior to the approved backflow prevention device(s) shall render this 
approval void. 

c. THAT within 45 days of installation, the following steps mllst be taken: (1) The approved device(s) 
must be tested by a NYSDOH cel1ified backflow prevention device tester; (2) The completed installation 
must be certified by the design engineer, architect or wafer supplier; 'and (3) The form DOH 1013 "Rep0l10n 
Test and Maintenance of Backflow Prevention Device I' must be comp leted and returned to the water 
supplier. You can find this fOlm at http://www.nyhealth.gov/environmental/water/drinking!cross/doh 1 0 13.pdf. 

D. THAT a NYSDOH certified backflow prevention device tester test the approved backflow 
prevention device(s) at least annually and report the results to the·water supplier. 

A copy of the approved plans and specifications is being retained in our .files, and the remaining 
copies are being sent to the local health department, the water supplier and your engineer. If you have any 
questions, please contact this office at (518) 402-7676. 

MJM/ssm 

cc: Hornell District Office 

Sincerely, 

~~ 
Michael J. Montysko, P.E. 
Chief, Design Section 
Bureau of Water Supply Protection 

Hunt Engineers, Attn. Robert"M. Drew, P.E. 
Village of Painted Post, Attn. Mr. Smith 

HEALTH. NY. GOY 
fac€book.oorniNYSDOH 

;twitter. co n,/H .. alth NYG ov 



EXHIBIT 7 – SKETCH PLAN: TRANSLOADING FACILITY
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EXHIBIT 8 – ENGINEERING DRAWINGS DATED JANUARY, 2012 FOR THE
TRANSLOADING FACILITY SITE [188­211]
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Painted Post Transloading Facility 
Engineering Report 

D 

November 11, 2011 

I. INTRODUCTION 

2. 

The Wellsboro & Corning Rqilroad is proposing to install a transloading facility at the 
former Ingersoll Rand Foundry located at 350 West Water Street, Painted Post, NY. The 
facility will be operated 24-hours-a-day by the Wellsboro Corning RailroaO. The project 
will be constructed so as to provide an automated water loading system that will withdraw 
potable water from the Painted Post municipal water piping that is currentlylocated on . 
the project site. A new ran siding will be constructed w"ithin this proposed project area, 
and tanker cars will be parked on the siding while the loading process is being 
completed. 

SITE HISTORY 

The project will be located at 350 West Water Street in Painted Post, New York, and will 
encompass a portion ofthe former Ingersoll Rand (IR) Foundry property. In 1848 the· 
site housed a machine shop and foundry that was owned by Weston Engine Company, 
which was a subsidiary of Rand Drill Company. In 1905 Rand merged with Ingersoll 
Sergeant Drill Company to become Ingersoll Rand, and the foundry was owned and 
operated by IR until 1 986 when IR merged with Dresser Industries to become Dresser­
Rand Company. The foundry produced gray iron castings for air compressors until it 
closed in 1986. The original parcel was 57.4 acres, and in 1986 a 7.5-acre parcel was 
conveyed to the Village of Painted Post for the use as a recreation park that is now 
known as Hogmen Park. . 

Afterthe foundry was idled in late 1985, an environmental evaluation and cleanup was 
conducted by IR on the foundry site under the supervision of the New York State 
Department of Environmental Conservation (DEC) pursuant to an administrative order 
whereby an interim remedial measure was completed that included removal of 
contaminated soils, demolition and removal of contaminated walls and flooring, and 
removal of other contaminated metal components. 

As the result of IR's initial remedial actions and evaluation, the DEC listed a portion of the 
IR Property on the State's Registry of Inactive Hazardous Waste Disposal ~ites (the . 
"disposal site"). In March 1994, DEC issued a Record of Decision (the ROD) which 
prescribed certain cleanup measures, as well as groundwater monitoring. The ROD also· 
re.quired the implementation of institutional controls restricting the use of groundwater 
withdrawn directly from the ~R Property, directing the placement of a deed restriction on 
the IR Property, essentially requiring that any future uses be limited to commercial or 
similar uses. The ROD also required the construction of certain fencing and other 
security meas·ures. 

Thereafter, the ROD was implemented and the prescribed monitoring revealed 
contaminate levels below applicable groundwater standards. Further, the deed 
restrictions required by the ROD were also implemented by IR in January. of 2001. By 
determination dated September 25,2003, DEC de-listed disposal site with DEC finding 
that: "the contamination identified at the [disposal] site bas been properly remediated." In 
so de-listing the disposal site the DEC found that: "No environmerital problems 
associated with the disposal of hazardous waste remain atthe site." A copy of the DEC's 
listing for the disposal site is available at the DEC website at www.dec.ny.gov A 
summary of the pertinent investigations and remedial actions that have taken place at the 
old IR foundry site has been provided in the Soil Fill Management section of this report. 

Following de-listing of the disposal site, additional investigations and remedial measures 
were completed on portions of the IR Property. As detailed below, the IR property was 
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subject to a condemnation proceeding in or about 2004 and pursuant to the settlement of 
that condemnation proceeding, the institutional controls implemented pursuant to the de­
listing of the disposal site were supplanted by updated institutional controls incluoing a 
soil fill management plan (SFMP) which was implemented as part of the deed to the IR 
Property that was filed in 2005 as part of the condemnation settlement. In 2008, the DEC 
denied PPD's application to have the IR property included within the DEC's Brownfield 
Program, as DEC concluded that the work completed as part of the ROD and DEC's de­
listing of the disposal site precluded it from being considered as a candidate for clean up 
under that program. A copy of the DEC denial letter has been provided in Appendix A. 

3. SOIL FILL MANAGEMENT PLAN 

After the closing of the foundry in 1986 there were numerous environmental 
investigations and remedial actions taken on the 47-acre IR site. The following 
information was obtained from the Remedial Work Plan that was developed for the 
Painted Post Development, LLC by Malcolm Pirnie in August 2005. 

2 

December 1985 - As part of the site closure, IR contracted Capsule 
Environmental Engineers, Inc. (CEE) to identify areas on site that may contain 
PCBs. As a result of CEE's investigation they prepared.a cle~nup specification 
for removal of underground storage tanks, equipment cleaning, removal of spent 
raw materials, and removal of wastes generated during the cleanup process. 

. , 

June 25, 1986 to August 12, 1988 - Allwash of Syracuse was awarded the initial 
PCB cleanup contract and completed the work in two "divisions." Division I 
activities included further evaluation of contaminated areas and the 
characterization of wasta materials for subsequent disposal. Division \I activities 
'included the cleaning and removal of numerous underground storage tanks ' 
containing products including, Linocure A.W" .Linoil 742, kerosene, gasoline, and 
diesel fuel. Also completed during Division II was the cleaning and removal of 
contaminated machinery, equipment and the excavation of contaminated soil. 
Soil contaminants included PCBs, oil and grease, and lead. 

January 1992 - Law Environmental of Albany, New York prepared (for CEE on 
behalf of IR) an Interim'Stratigraphy Report for a Phase I Groundwater Quality' 
Assessment. Two soil borings were drilled and sampled to the depth of 82 feet 
to determine subsurface conditions and finalize monitoring well co.nstruction 
details for the subsequent groundwater quality assessment. 

September 1992 - Wenck Associates, Inc. of Maple Plain Minnesota (for CEE on 
behalf of IR) completed a Groundwater Quality Assessment. The purpose of the 
GQA was to satisfy requirements of Section VII of an Order on Consent between 
IR and the NYSDEC that was signed on October 2, 1987. Section va addresses 
the question of whether or not pastpractrces on site have led to impacts to 
groundwater. As part of this GWA, 13 groundwater monitoring wells were 
installed at seven locations. Some of the wells were installed in groups of two or . 
more with each grouped well monitoring one of three unique water-production 
depths. Some wells monitored the 80-foot depth and were designated as "AU 
wells, others monitored the water table and were designated "B" wells. At well 
location 4, a third well was installed to monitor above an aquitard of limited extent 
at the 35-foot depth. The geology of the overburden was characterized, as were 
the chemical characterizations of the soil and groundwater flow and quality. The 
effects of pumping nearby municipal' supplywells were 'alSO mapped to show a 
local effect at the site. Samples of fill material at well number MW-2 contained 
elevated PAHs (up to 11 PPM total PAHs) and the presence of toluene: At MW-
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4A, soils and groundwater samples contained constituents of a petroleum 
product and benzene was present in the groundwater from well MW-4B at a 
concentration above the NYSDEC groundwater standard. Recommendations of 
the GOA report included confirmation sampling and fiJrther evaluation of the 
elevated PAHs at the MW-2B locatiori. 

February 9, 1993 - 'At the request of the DEC; CEE completed a subsurface 
investigation on behalf of IR, in response to a citizen allegation regarding the 
disposition of drums at the site. A soil trenching and sampling program was 
performed. Four trenches were excavated. Two drums were encountered, 
sampled, and removed. One of the two drums contained ash-like material and 
was suspected to have been used for trash burning. Excavated material primarily 
consisted of black and tan sands with treated wood and miscellaneous debris. 
Treated wood included small bits to full size railroad ties. The report concluded 
that no material found in the trenches would indicate that IR improperly disposed 
of hazardous materials in drums through burial on site and recommended no 
further subsurface investigation. . 

1993 Quarterly Groundwater MDnitoring - Quarterly groundwater quality 
monitoring was performed beginning in the second quarter of 1~93. References 
to this monitoring data (see 2/25/94 FS report described below) indicate that 
sample results since beginning the quarterly monitoring through the subsequent 
two years resulted in no exceedances of NYS groundwater standards or Federal 
MCLs . 

August 2, 1993 - Per the recommendations made in the Septeniber 1992 
Groundwater Quality Assessment Report, CEE, on behalf of IR, prepared a 
report titled "Report of the Subsurface Evaluation of MW -2B-Additional 
Groundwater Quality Assessment Investigation." GEE drilled' eight soil borings at 
and around well MW-2B to further delineate the area of elevated PAHs. One' 
boring was placed adjacent to well MW-2B, four borings were placed around the 
center boring at a distance of 40 feet, and two were placed at a distance of 75 
.feet. Where conditions allowed, samples were collected at the three-foot depth 
and directly below the fill, which ranged in thickness between six and 13 feel. All 
samples were analyzed for semivolatile organiC compounds. All samples from 
the three-foot depth contained PAHs with a maximum of 25 PPM. Samples of the 
native soils beneath the fill contained no Significant PAHs. Stated conclusions of 
the report were that significant levels of PAHs are not vertically migrating and 
impacting the natural soils at the site and that previous groundwater sampling 
data for wells MW-2A and MW-2B indicate that PAHs have not impacted the 
groundwater at this well location. Additional evaluation of the PAHs was not 
deemed warranted . 

February 25, 1994 - CEE, ~n behalf of IR, prepared a Focused Feasibility $tudy 
(FFS) for the site in February 1994. As part of the FFS, a risk assessment was 
performed that focused on the presence of TCA in one of the nearby municipal 
supply wells (Well #4). The risk assessment concluded that the groundwater 
beneath the site is in compliance with state and federal MCLs and that 
groundwater beneath the site is unlikely to pose any health concerns to the 
community. The FS recommended the following: 

Limited groundwater monitoring at the site, 
Fencing of the site to limit access; and, 
A deed restriction to notify future property owners of the presence of 
contaminants in the vicinity of MW-2B. 

August 25, 1994 - In accordance with a Record of Decision (ROD) signed in 
March 1994, CEE, on behalf of IR, submitted a Sampling and Analysis Plan for 
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long-term monitoring of site groundwater quality. The SAP outlined plans for the 
sampling of six on-site and two near off-site monitoring wells for VOCs five times 
over a period of three calendar years (1994, 199q, and 1996). . 

September 9, 1997 - CEE, on behalf of fR. prepared a 1997 Annual Ground 
Water Monitoring Report Presumably the rong-term groundwater monitoring was 
performed uninterrupted since beginning in 1994. The report presents results of 
VOC analysis of the eight wells specified in the 1994 SAP. The report documents 
very low concentrations (less than 1 ug/l) of several VOCs with only 1,1,1 - TCA 
present above 1 ug/l ranging up to 6 uglt .. 

May 2004 - Malcolm Pirnie performed a supplemental environmental 
investigation on behalf of the Painted Post Development, LLC in April 2004 in 
support of a due-diligence effort for property acquisition. Soil borings were 
conducted to delineate and characterize the extent of polycyclic aromatic 
hydrocarbons (PAHs) within the deed restricted radius of monitoring well MW-2B. 
Samples of the soil and overburden material were also collected as part of a 
preconstruction geotechnical study. Results of the investigation confirmed that fill 
material does contain elevated concentrations of PAHs that exceed the DEC 
T AGM soil clean-up objectives. The fill material also contained elevated nickel, 
magnesium, and zinc at concentrations that exceeded typical background soil 
concentrations. The soil sample analytical results from this investigation were 
summarized in the RI Work Plan. 

September 2004 - Malcolm Pirnie conducted RI sam'pling in September and 
October 2004. This sampling induded drilling and sampling of 14 soil borings. 
From these borings, seven surface soil, 17 subsurface soillfifl, and three 
groundwater samples were collected. All samples from the RI. sampling event 
were analyzed for Volatile Organic Compounds (VOCs), Semivolatite OrganiC 
Compounds (SVOCs), Polychlorinated biphenyls (PCBS), pesticides, TAL mefals, 
cyanide. and pH. Tables 2-1A. 2-2, and 2-3 provide a summary of the analytical 
results' of the Rio See Appendix E. . 

November 2004 - On November 12, 2004 as part of a pre-construction 
supplemental characterization study, five surface soil samples (0-2" depth) were. 
collected to further delineate the lateral extent of elevated PCB concentrations 
detected at a single pOint sampled during the RI. the five samples were collected 
in a circular pattern approXimately 100 feet from soil boring SB-EN-02 and 
analyzed for PCBs. Table 2-1 B provides a summary of analytical results of the' 
surface soil samples collected for PCBs . 

WATER SYSTEM 

The Village has numerous water lines within the ii.8-acres that will be leased to the 
Wellsboro Corning Railroad and access for maintenance will be retained by the Village. 
Currently there is an 8-inch water line that supplies water to the old fire protection 'system 
within an existing building located on the i1.8-acre site. The Village currently uses the 
building for salt storage and the fire system has not been functional for a number of . 
years. It is proposed that the existing fire system be removed from the building and the 
8-inch supply line be used to supply water for the transloading operation. The existing 
salt storage building will be used to house the reduced pressure zone assembly valves 
that are required by the New York Department of Health and the Village of Painted Post. 
A new interior room will be constructed with a separate man door .. Heat and electric 
service will be provided .. 

4 
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HUNT has the hydraulic water model for the entire Village water system. The hydraulic 
model is a computer software program that provides HUNT with the ability tei build an 
electronic model of an existing or proposed water d-istribution system for a small or I?rge 
community. The model typically consists of junction points and pipes. The junction 
points are normally shown as dots and are labeled with an individual number. - The 
points are used to indicate buildings, hydrants or other type? of water users. The 
program allows the user to place' information about the location and type of water 
demand placed at each junction point. The lines between the junction points represent 
pipes. The model allows the engineer to define the type of pipe and other information 
that the program uses to calculate the flow within each pipe at points within in the -
network of pipes. The junction points and pipes are placed over a scale map of the 
Village's water distribution system so as to provide an accurate model of the existing 
water distribution network. 

To begin the ana'lysis of this development within the Village's existing water system and 
its ability to provide the proposed demand of 1000 gpm the computer model was run 
using the existing system under normal demands as a baseline. A demand of 1000 gpm 
was then placed on ju nction point 232, which is the point that this proposed project will 
connect to the Village's existing water system. The. results from the model have indicated 
that a flow of 1000 gpm at the trans loading site junction point 232 would not produce any 
adverse low pressures within the Village's water system. The Village has a normal 
working pressure range between 80 and 90 psi, and these pressures are well above the -
Ten States Minimum Standard of 30psi. The data provided from the baseline run was 
compared to the run with the additional 1000 gpm load and the difference in pressures 
was analyzed to determine the effect on the Village's water system. The model indicated 
,that that the average pressure, at each point, was reduced by an average of 0,2 psi. The 
maximum pressure deduction occurred at junction J 148 when the pr.essure was reduced 
4.31 psi. (98.34 psi to 94.03 psi) Junction 148 is a fire hydrant located at the intersection 
of Keefe Boulevard and Fairview Extension . 

The new water distribution piping within the transloading system will be supplied water 
through a new 8-inch ductile iron pipe (DIP) placed, along the new rail siding with factory 
interlocking constrained joints. The 8-inch pipe will distribute water to 42 loading stations 
that will be spaced approximately 55-feet apart along the 2,400 lineal feet of new 8-inch 
water line. Each railroad tanker, positioned at each station, has a 3-inch connection that, 
will be used to fill each tanker with approximately 23,100 gallons of water. The site was 
designed for 42 tanker cars and each cycle will fill all forty two (42}tankers for a total of 
970,000 gallons in approximately 16 hours. 

Each loading station will have a 3-inch electronic actuating ball valve that will be 
controlled by an overall Supervisory Control and Data AcqUisition (SCADA) system that 
will sense when each loading station is connected to the tanker and when the tanker is 
filled to capacity. A worker operating the ~tations initiates the filling process by , 
connecting the flexible hose from the vertical fill pipe to the 3-inch tanker connection and 
indicating the connection is complete on the control panel. The SCADA controls will 
open a maximum' of three stations at one' time and close each ball valve as the tankers 
reach capacity. The process of opening and closing of the ball valves is completely 
automated and the process can start anywhere along the 42 stations. Workers will 
disconnect the 3-inch hoses from each tanker and place them on the provided hanging 
rack. Once all 42 tanker cars are filled to capacity the railroad will pull them off the new 
siding and replace them with empty tanke,rs and the filling process will begin again. 

The SCAD A system will instantaneously monitor the rates and volumes of the filling 
process and provide all necessary records for reporting withdrawal volumes to the DEC 
and Susquehanna River Basin Commission. The Village may have access to the 
SCADA system to monitor flows and volumes for their own record keeping. In addition 
the Village will have access to the RPZ valve room that will be located in the Village's 

5 
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existing salt storage bUilding. The RPZ room will have an electronic meter that will 
provide totalized volume da.ta and flow rates of the water withdrawn from the Village's 
water system. .' . 

Due to the potential environmental impacts the excavation has been kept to a minimum 
for this site design. Normally water piping is placed in the ground with a minimum ground 
cover of 5-feet to remain below the normal frost level. The new water distribution piping, 
installed parallel to the new rail siding, will be placed on top ofthe existing ground. A 
cover of approximately 18 inches of offsite soil will be placed over the new pipes. The 
water pipe will be protected from freezing by the installation of an electrical heat trace 
cable placed around the water piping system. 

STORMWATER 

The SFMP indicates that the current DEC stormwater regulaticins for mitigating increased 
runoff rates and water quality reqUirements are to be followed according to any normal 
project that is greater than one acre of disturbance. Due to the nature of this site, . 
Redevelopment Criteria following the Chapter 9 of the New York State Stormwater 
Management Design Manual, (NYSSMDrvi) will need tobe applied to provide Runoff 
Reduction Volume and/or Water Quality Treatment. This site is broken into iwo main 
drainage areas; one that drains to the east and one that drains to the west. . 
Redevelopment Criteria will be applied to the drainage area that drains to the east This 
drainage area encompasses most of the existing foundry site: The development of this 
site will result in a significant decrease in impervious area because of the 'amount of earth 
fill that will be placed over the existing concrete pads that remain from the old foundry 
building. The placement ofM over the impervious surfaces will increase the ability of the 
site to infiltrate stormwater thus decrease runoff. Therefore, following redevelopment 
criteria from the NYSDEC Stcirmwater Management Design Manual additional water 
quality or quantity controls will not be required in this drainage area. The drainage area 
that flows to the west primarily consists of meadow and wooded areas. This portion of 
the site allows for the implementation of the standard practices for new development as 
outlined by the NYSDEC Stormwater Management Design Manual. Runoff Reduction 
and Water Quality for this area will be provided through a vegetated swales and a 
bioretention area. In addition to prbviding water quality, the bioretention area has been . 
sized to contain the one-year storm to allow the channel protection volume to infiltrate 
through the bottom of the bioretention area. 'There' are no water quantity increases 
created by the development of this section of the site. The proposed stormwater 
practices for this development have been designed according to the DEC standard 
specifications. Infiltration testing will be performed for the bioretention practice. The 
results of this testing will be used to complete the bioretention sizing calculations . 

Storm drains will be placed in the sidewalk near each loading station to catch any water 
released from the flexible hoses and rainwater collection on the sidewalk. 
Stormwater will be allowed to sheet flow across grassed areas whenever possible to 
. provide onsite water quality. 

SUMMARY 

The proposed transloading facility will be operated by the Corning & Wellsboro Railroad. 
The Wellsboro & Cornin'g Railroad is a 38-mile short nne that runs from Corning, New 
York to Wellsboro, Pennsylvania. 'WCOR makes interchange with the Norfolk Southern 

. Railroad and The Canadian Pacific Railroad' at Gang Mills New Yorl<. In addition to 
products for agriculture and f11anufacturing, WCOR handles various commodities used to 
support the burgeoning market surrounding the Marcellus Shale exploration. 

6 
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The construction of a new railroad siding and water loading facilities have been designed 
to minimize disturbance to the existing site as much as possible. The majority of the 
construction at this site will be performed by filling on top of the existing ground with clean 
fill and new grassed areas in addition to a small amount of asphalt placed .over existing 
impervious surfaces. The proposed design is primarily redevelopment in nature and will 
result in a decrease in impervious area from 5.17 acres to 2.89 acres within the disturbed 
area. 

The design of the Painted Post transloading facility takes into consideration the potential 
environmental issues with this site, and has limited the earth disturbance to a minimum 
and has followed the soil fill management plan that was developed by Malcolm Pirnie for 
the Painted Post Development LLC. The Village's water system will be virtualJy 
unaffected by the additional1000gpm withdrawal of the loading facility. 

Final permitting for the water withdrawal and development of the site are ongoing and 
construction of the site is expected to begin near the erid of 2011 or the beginning of . 
2012 if all permitting and approvals have been obtained. 

7 
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New York State Departm~nt of Environmental Conservation 

Division of Environmental Remediation, 12th Floor 

625 Broadway, Albany, New York 12233-7011 

Phone: (518) 402-9706 • FAX: (518) 402-9020 

Website: \I'IV'MI,dec.ny,gov 

CERTIFIED MAILIRETURN RECEIPT REQUESTED JUN 2 6 200B 

Painted Post Development, LLC 

clo Jack E. Benjamin, Manager 

5 East Market Street 
Suite 301 
C:oming, New York 14830 

Dear Mr. Benj amin: 

RE': 450 West Water Street, Painted Post,.NY 

Former Ingersoll-Rand Foundry Site 

Brownfield Cleanup Program Application 

Index No B8-0665-04-06 

Site#C851012 

~ 
~ 

Alexander B. Grannis 
Comrnlssicner 

The New York State Department of Environmental Conservation (Department) has 

reviewed the application of Painted pose DeVelopment, LLC, dated May 12, 2004, for . 

participation in the Brownfield Cleanup Program with respect to property known as the In:gersoll­

Rand Foundry Site, located at 450 West Water Street, Painted Post, New York. The property . 

subject to the application originally consisted ofapproximately. 57.41 acres. However, 

approxImately 7.453 acres ha,s sincebeen conveyed to the Village of Painted postfor park 

purposes and i~ ·no longyf included in the application'. the property now subj ect to the 

.app1ication is a parcel, consisting of approximately 48. 772 acres, formerly owned and occupied 

by Ingersoll Rand Corporation and sub'sequently conveyed by Ingersoll Rand to Painted Post 

Development, LLC by deed recor·cfed.in the Steuben County clerk's Office in Book 1988 of 

De~ds at page 10 on December 1, 20.05. The applicant's red~velopment plan to construct a 

600,000 square feet distribution center was rejected by the local Planning Board based upon 

concerns expressed by nearby residents .. Despite lack of a specific project, the applicant 

proceeded with the Brownfield Cleanup Program Application with'the.intent of marketing the 

site to a developer. 

The Department has determined, based upon the remedial history of the site imd 

information provided as part of the' application, thp.t the property does not meet the definition of 

"Brownfield site" as defined in Section 27-1405.2 <?fthe'Environmental Conservation Law 

("EGL"); Th6 Department must therefore deny the application pursuant" to ECL 27-1407. 8(a). 
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In making this··d.;tei"rn.ination, the Department considered whether there is confinned 
evidence of coritamination on the property, or a reasonable basis to believe that contamination 
may be present on the si.te, and whether such contami.nation or potential presence of 
contamination may compl-icate the reuse or redevelopment of the property. 

Prior to closing hi 1985, the Ingersoll-Rand Foundry si.te was a gray iron foundry that 
produced castings for air compressors. Fil.ci.lity closure activities included removal of stored 
hazardous and non-haZard9us waste materials and appropriate off-site disposal. In 1986, 

2. 

elevated levels of PCBs wbre identified at several locations in' and around the buildings. In 1987, 
the site was listed as a Class 2 site in the NYS Registry of Inactive Hazardous Waste Disposal 
Sites. From 1987 to 1989 r~edial measures were conducted under a DEC consent order. These 
activities included excavation and removal of PCB-co ntami ria ted soil, demolition and removal of 
contaminated walls· and concrete floor, and removal of structural metal components. A 
groundwater assessment was also completed and PCBs were not detected. In 1994, a Record of 
Decision (ROD) was issued fhat provided for deed restriCtions to minimize exposure to 
subsurface soils containing ~levated polycyclic aromatic hydrocarbons (PARs). The ROD also 
provided for reclassification of the site from a Class 2 to a Class 4 and limited groundwater 
monitoring. The site was delisted on September 23,2003 after several years of monitoring 
indicated that there was no on-site gr~undwater contaminant source. 

The previous work performed under the above referenced consent order has addressed all 
PCB sources. Additionally, groundwater bas not been.impacted by the site, and, as the resllIt of 
five (5) years of groundwater monitoring, both on and off site, it has also deteI]J1ined that the site 
is not the source aflow level 1 ,1, I-trichloroethane detected in the area. The deed restrictions 
required by the ROD have been imposed to minimize exposur({s to subsurface soils containing 
elevated P AHs. 

In 2004, an additional investigation of the site failed to identify a source area or 
consequential amounts of contamination. The low levels ofP ARs and PCBs detected in soils on 
site are addressable in a site management plan. 

In summary, as a result of prior remedial activities and the data generated from previous 
investigations, there is no contaminant S01J!ce area and no amount of contamination present on 
this site to provide a reasonable basis to believe that contamination or the potential presence of 
contamination may complicate the reuse. or redevelopment of the site . 

. This denial constitutes the Department's final determination on the application. 

·Ut 
Dale A. Desnoyers 
Director 

.Division ofEnwonmental Remediation 
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APPENDIX B 

Baseline Hydraulic Water Model Results 
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Demand (gpm) Pressure (psi) 

Junctions (Base) 

ID Demand (gpm) Elevation (ft) Head (ft) Pressure (psi) 

J-3 0 1,130.00 1;144.08 6.09 

J54 0 1,130.00 1,144.08 6.09 

J-

133 0.1 1,080.00 1,144.07 27.71 

J-

137 0.1 1,060.00 1,144.07 36.36 

J-32 0.1 1,060.00 1,144.08 36.36 

J46 0 1,060.00 1,144.08 36.36 

J52 ° 1,060.00 1,144.08 36.36 

J50 ° 1,050.00 1,144.08 40.68 

J-4 I .0 1,040.00 1,144.08 45.01 

J-7 0 1,040.00 1,144.08 45.01 

J44 0 1,040.00 1,144.08 45.01 

J-
135 0.1 1,025.00 1,144.07 51.49 

J-., 
136 0.1 1,025.00 1,144.07 51.49 

J72 0.1 1,025.00 1,144.07 51.49 

J70 0.1 1,020.00 1,144.07 53.65 
;: J- . 

152 .0.12 1,222.00 1,347.22 54.15 

J-33 0.1 1,017.50 1,144.08 54.74 

J-
134 0.1 1,015.00 1,144.07 55.82 

J-31 0.1 1,015.00 1,144.08 55.82 
J-

144 0.1 I 1,013.00 1,144.07 56.68 
J-

153 . 0.1 1,215.00 1,347.16 57.15 

J-
128 0.1 1,010.00 1,144.07 57.98 
J-
127 0.1 995 1,144.07 64.46 

J-14 0.1 995 1,144.08 64.47 

J-29 0.1 995 1,144.08 64.47 

1100 0 995 1,144.08 64.47 

J48 ° 995 1,144.08 64.47 

J-30 0.1 993 1, 144.Q7 65.33 
J-
150 0.1 1,195.00 1,347.29 65.85 

J-
131 0.1 985 1,144.07 68.79 
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Demand (gpm) Pressure (psi) 

J-
132 0.1 985 1,144.07 68.79 

J-
139 .0.1 985 I 1,144.07 68.79 

J-
,140 0.1 985 . 1i144.07 68.79 

J-
141 0.1 985 U44·07 68.79 

J-
143 0.1 985 1,144.07 68.79 

J56 0 980 1,144.08 70.95 

J-
138 0.1 975 1,144.07 73.11 

J-
142 0.1 975 1,144.07 73.11 
J-
120 0.1 970 1,144.07 75.28 

J-23 0.1 969.5 1,144.08 75.49 

J40 0.1 969 1,144.07 75.71 

J-
126 0 967 1,144.07 76.57 
J-
118 0.1 965 1,144.07 77.44 
J-
119 . 0.1 965 1,144.07 77.44 
J-
121 0.1 962 1,144.07 78.73 

J-22 0 959.5 . 1,144.08 79.82 
J-
122 0.1 955 1,144.07 81.76 
J-
158 0 951 1,144.08 83.49 
J-
117 0.1 950 1,144.07 83.92 
J-
123 0.1 950 1,144.07 83.92 
J-

, -: 124 0.1 950 1,144.07 83.92 
J-
125 0.1 950 1,144.07 83.92 

1-11 0 950 1,144:08 83.93 

J-12 :" 0 950 1,144.08 83.93 
J-
157 0 950 1,144.08 83.93 

J-8 0 950 1,144.08 83.93 
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c' , i 

J200 j. 
J-88 

J202 I 
J204 
J-
116 

J-44 

J-37 

J-60 

J-61 
J-
161 

J~21 

J-40 I 
J-45 

J-59 

J184 

J42 

J-39 

J-41 

J-42 

J-43 

J-47 

J-48 

J126 

J226 

J246 

J249· 

J251 

J-63 

J-65 

J238 I 

J242 
J-
115 
J-
156 

J-72 

J-73 

J-79 

1-81 I 

114 

Demand (gpm) 

0.04 

0.11 

0.01 

0.04 

0.1 

0.08 

0.08 

0.08 

0.08 

0 

0.08 

0.08 

0.08 

0.08 

0.04 

0.08 

0 

0.08 

0 

0.08 

0.08 

0.08 

0.04 

0.04 

·0 

0 

0 

0.08 

0.08 

0 

0 

0.1 

0 

0 

0 

0 

2.56 

0 

949.5 

948.5 

947.5 

947 

945 

945 

944.5 

944.5 

944.5 

944 

944 

944 . 

944 

944 

944 

944 

943 

943 

943 

943 
. 943 . 

943 

943 

943 

943 

943 

'943 

942.5 

942.5 

942.5 

942.5 

942 

942 

942 

942 

.942 

942 

942 

D 

Pressure (psi) 

i,144.07 84.14 

1,144.07 84.57 

1,144.07 85 

1,144.07 85.22 

1,144.07 85.65 

1,144.08 86.09 

1,i44.08 86.3 

1,144.08 86.3 

1,144.08 86.3 

1,144.08 86.52 

1,144.08 86.52 

1,144.08 86.52 

1,144.08 86.52 

1,144.08 86.52 

1,144.07 86.52 

1,144.08 86.52 

1,144.08 86.95 

1,144.08 86.95 

1,144.08 86.95 

1,144.08 86.95 

1,144.08 86.95 

1,144.08 86.95 

1,144.07 86.95 

1,144.07 86.95 

1,144.08 86.95 

1,144.08 86.95 

1,144.08 86.95 

1,144.08 87.17 

1,144.08 87.17 

1,144.08 87.17 

1,144.08· 87.17 

1,144.07 87.38 

1,144.08 81.38 

1,144.07 87.38 

1,144.07 87.38 

1,144.07 87.38 

1,144.07 87.38 

1,144.07 87.38' 
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Demand (gpm) Pressure (psi) 

J16 0 942 1,144.07 87.38 

J18 0.08 942 1,144.07 87.38 
J-
159 0 942 1,144.08 87.39 
J. 
160 0 942 1,144.08 87.39 
J-
162 0 942 1,144.08 87.39 
J-
149 0.1 1,145.00 1,347.40 87.52 
J-
130 0 941.5 1,144.07 87.6 

J-7l 0 941.5 1,144.07 87.6 

J142 0.04 941 1,144.07 87.81 

J-20 0.08 941 1,144.08 87.82 

JA9 0.08 941 1, 144.D7 87.82 

J-50 0.08 941 1,144.07 87.82 

-1-69, 0.08 941 1,.144.07 87.82 

J-70 0.08 941 1,144.07 !>7.82 

J236 0 941 1,144.07 87.82 

J240 0 941 1, 144:D7 87.82 

J82 ' 0.08 941 1,144.08 87.82 

J92 0.08 941 1,144.07 87.82 

J94 0.08 941 ' 1,144.07 87.82 
J-
113 0.1 940.5 1,144.07 88.03 
J-
106 0.1 940 1,144.07 88.25 
J-
129 0.1 940 1,144.07 88.25 
J-
164 0 940 1,144.07 88.25 
J-
165 0.08 940 1,144.07 88.25 
J-
166 0.08 940 1,144.08 . 88.25 
J-
167 0.08 940 1,144.07 88.25 

J-57 0:08 940 1,144.07 88.25 

::. J-64 0.08 940 1,144.07 88.25 

J-80 2.56 940 1,144.07 88.25 
" 

1162 0.01 940 1,144.07 I 88.25 

J218 0.04 940 i 1, 144.Q7 88.25 

J232 0 940 1,144.07 88.25 
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Demand (gpm) Pressure (psi) 

J234 6 940 1,144.071 88.25 

J84 0.08 940 1,144.07 88.25 

J86 0.08 940 1,144.07 88.25 

J-
111 0'.1 939.5 1,144.07 88.46 

J:..51 0.08 939.5 1,144.07 88.46 

I J-52 0.08 939.5 1,144.07 88.46 

J-53 ' 0.08 939.5 1,144.07 88.46 

J-
107 0.1 939 1,144.07 88.68 

J-54 0.08 939 1,144.07 88.68 

J-55 0.08 939 ,1,144.07 88.68 

J-74 0.08 939 1,144.07 88.68 

1128 0.04 939 1,144.07 88.68 

1150 0.04 939 1,144.07 88.68 

J174 0.04 939 1,144.Q7 88.68 

1176 0.43 939 1,144·07 88.68 

1180 0.04 939 1,144.07 88.68 

1182 0.04 939 1,144.07 88.68 

J-
109 0.1 938.5 1,144.07 88.89 
J-
108 0.1 938.5 1,144.07 88.9 
J-
110 0.1 938.5 1,144.07 88.9 

J64 0.1 938 1,144.02 89.09 
J-

j 
100 0.26 938 1,144.07 89.11 
J-
104 0.1 938 1,144.07 89.11 
J-
105 0.1 938 1,144.07 89.11 
J-

.. : . 
114 0.1 938 1,144.07 89.11 

J-62 0.08 938 1,144.08 89.11 

i J-67 0.08 938 1,144.07 89.11 

J-77 0 938 1,144.07 89.11 

J-89 2.56 938 1,144.07 89.11 

J-90 ·2.56 938 1,144.06 89.11 

J-98 0.1 938 1,144.07 89.11 

J-99 0.04 938 1,144.07 89.11 

1108 0 938 1,144.07 ' 89.11 

J196 0.04 938 1,144.07 89.11 
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Demand (gpm) Pressure (psi) 

J198 0.04 1 938 1,144.07 89.11 

no 0.19 938 1,144.07 89.11 

J216 0.01 938 1,144.07 89.11 

J22 0.08 938 1,144.07 89 . .11 

J24 0.19 938 1,144.07 89.11 

J26 0.08 938. 1,144.07 89.11 

J-
101 0.1 937.5 1,144.07 89.33 

J-75. 0.08 937.5 1,144.07 89.33 

J-76 0.08 937.5 1,144.07 89.33 

J-78 0 937.5 1, 144.Q7 89.33 

J-91 0.1 937.5 1,144.07. 89.33 

J-92 0.1 937.5 1,144.07 89.33 . 
. , J74 0.1 937.5 1,144.07 89.33 

J-95 0.1 937 1,144.07 89.54 

J-96 0.1 937 1,144.07 89.54 

J-97 0 937 1,144.07 89.54 

J118 0.04. 937 l,i44.07 89.54 
"-

J12 0.1 937 1,144.07 89.54 

J120 0~01 '937 1,144.07 89.54 

'J124' 0.04 937 1,144.07 89.54 

J134 0.01 937 1,144.07 89.54 

J136 0.04- 937 1,144.07 89.54 

J138 0.04· 937 . 1,144.07 89.54 

J146 0.04 937 1,144.07 89.54 

J148 0.04 9.37 1,144.07 89.54 

J152 0.04 . 9'37 1,144.07 89.54 

J156 0.04 937 1,144.07 89.54 

J158 0.04 937 1,144.07 89.54 

J164 0.04 937 1,144.07 89.54 

J222 0.04 937 1,144.07 89.54 

J224 0.01 937 1,144.07 89.54 

J228 0.04 937 1,144.07 89.54 

J30 0 937 1,144.07 89.55 

J102 0 936.75 1,144.07 89.65 

J-84 0.11 936.5 1,144.07 89.76 

J-85 0 936.5 1,144.07 89.76 

J104 0 936.5 1,144.07 . 89.76 

J106 0 936.5 1,144.07 89.76 

JlO 0.1 936 1,144.07 89.97 

J194 0.01 936 . 1,144.07 89.97 
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. I 

Pressure (psi) 

J- I 
102 0.1 936- 1,144.07 89.98 

J-

103 0.1 936 1,144.07 89.98 

J-68 0.08 936 1,144.07 89.98 

J-86 0.08 936 1,144.07 89.98 

J-87 0 936 1,144.07 89.98 

J140 0.04 936 1,144.07 89.98 

J190 0.23 936 1,144.07 89.98 

J28 0.08 936 1,144.07 89.98 

. J32 0.08 936 1,14.4.07 .89.98 

J34 .0,08 936 1,144·07 89.98 

J36 0.08 ·936 . 1;144.07 89.98 

J38 0:08 936 1,144.07 89.98 

J76 a 936 1,144.07 89.98 

J-82 2.56 935.5 i,144.07 
.. 

90.19 

J-93 0.1 935 1,144.07 90,41 

J-94 0.1 935 1,144.07 90.41 

J208 0.01 935 1,144.07 90.41 

J210 0.01 935 l,l44.Q7 90.41 

'. , J214 0.01 935 1,144.07 90,41 
',) 

J-83 0.11 934 1,144.07 90.84 

J170 0.04 934 1,144.07 90-.84 

J186 0.04 934 1,144.07 90.84 

J132 0.04 933 1,144.07 91.27 

Ji92 0.01 933 1,144.07 91.27 

'.j J206 0.01 
>.:.j 

932 1,144.07 91.7 

J212 0.01 932 1,144.07 91.7 

J166 0.01 930 1,144.07 92.57 

J168 0.01 930 1,144.07 92.57 

J90 0 1,130.00 1,347.45 94.03 
J-
148 I 0.1 1,120.00 1,347.40 98.34 
J-
151 0.1 1,116.00 1,347.25 100 
J-
145 0.1 1,070.00 1,347.40 119.96 
J-
147 0.1 1,025.00 1,347.40 139.42 
J-
146 0.1 1,020.00 1,347.40 141.58 

J68 0.1 1,013.00 1,347.40 144.61 
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". 

· , ... 

• J 

· . 
.. ; 

Demand (gpm) 

I. 

o 

Pressure (psi) 

o o 494.74 

o o 494.74 

.. 



234D 

:: 

APPENDIXC 

HydraLilic Water Model with 1000gpm Load 

.. 
... : .. 



235

'.' .; 

. ~, 

'·1· 

~. J 

.,', 
",.1 
,;::.:~ 

.;: 

10. 

J-3 

J54 
J-
133 
J-
137 

J-32 

J46 

J52 

J50 

J-4 

J-7 

J44 
J-
135 
J-
136 

J72 

170 
J-
152 

J-33 
J-
134 

J-31 
J-
144 
J- . 
153 
J-
128 
J-
127 

J-14 

J-29 

1100 

)48 

J-30 
J-
150 
J-
131 

D 

Pressure (psi) 

Junction (with 1000 gpm) 

Demand (gpm) Elevation (ft). Head (ft) . Pressure (psi) 

0 1,130.00 1,144.03 6.07 

0 l i130.00 1,144.04 6.07 

0.1 1;080.00 1,143.94 27.65 

0.1 1,060.00 1,143.94 36.3 

0.1 1,060.00 1,144.02 36.34 

0 1,060.00 1,144.03 / 36.34 

0 1,060.00 1,144.03 '36.34 

0 1,050.00 1,144.03 40.66 

0 1,040.00 1,144.03 44.98 . 

0 1,040.00 1,144.03 44.98 

0 1,040.00 1,144.02 44.98 

0.1 1,025.00 1,143.94 51.44 

0.1 1,025.00 1,143.94 51.44 

0.1 1,025.00 1,143.94 51.44 

0.1 I 1,020.00 1,143.95 53.6 

0.12 1,222.00. 1,347.21 54.15 

0.1 1,017.50 1,144.02 54.71 

0.1 1,015.00 1,143.94 55.76 

0.1 1,015.00 1,144.02 55.79 

0.1 1,013.00 1,143.95 56.63 

0.1 1,215.00 1,347.16 57.15 

0.1 1,010.00 1,143.94 57.92 

0.1 995 1,143.94 64.41 

0.1 995 1,144.03 64.44 

0.1 995 1,144.02 64.44 

0 995 1,144.01 64.44 

0 995.00 1,144.02 64.44 

0.1 ·993.00 1,144.02 65.3 

0.1 1,195.00 1,347.29 65.85 

0.1' 985 1,143.95 68.73 
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Elevation (ft) Pressure (psi) 

J-
132 0.1 985 1,143.95 68.73 

J-

139 0.1 985 1,143.94 68.73 

J-

140 0.1 985 . 1,143.94 68.73 

J-
141 0.1 985 1,143.94 68.73 

. J-

143 0.1 985, 1,143.95 68.73 

J56 0 9-80.00 1,144.02 70.93 

J-
138 0.1 975.00 .1,143.94 73.06 

J-
142 0.1 975 1,143.94 73.06 

J-
120 0.1 970 1,143.94 75.22 

J-23 0.1 969.5 1,144.03 75.47 

J40 0.1 969 1,143.92 75.64 
J-
126 0 967 1,143.92 76.51 

J-
118 0.1 965 1,143.94 77.38 
J-
119 0.1 965 1,143.94 77.38 
J-
121 0.1 962 1,143.92 78.67 

J-22 0 959.5 1,144.00 79.78 
J-
122 0.1 955 1,143.92 81.7 
J-
158 O. 951. 1, 144.D2 83.47 
J-
117 0.1 950 1,143.92 83.86 
J-
123 0.1 950 1,143.92 83.86 
J-
124 0.1 950 1,143.92 83.86 
J-
125 0.1 950 1,143.92 83.86 

J-11 0 950 1,144.02 83.9 

J-12 0 950 1,144.02 83.9 
J-

I 

157 0 950 1,144.02 83.9 

J-8 0 950 1,144:02 83.9 
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Pressure (psi) 

J200 I ·0.04 949.51 1,143.91 84.07 
I 

J-.88 0.11 948.5 1,143.91 84.5 

J202 0.01 947.5 1,143.91 84.93 

J204 
'. 0.04 941 1,143.91 85.15 

J-
116 0.1 946 1,143.93 85.59 

J-44 0.08 . 945 1,143.91 86.01 

J-37 0.08 944.50 1,143.99 86.26 

J-60 0.08 944.5 1,144.00 86.27 

J-61 0.08 944.5 1,143.99 86~27 

J-40 0.08 . 944.00 1,143.92 86.45 

J-45 0.08 944 1,143.91 86.45' 

1 1184 0.04 944 1,143.91 86.45 

J-59 0.08 944 1,143.98 86.48 

J42 0.08 944 1,143.98 86.48 

J-
161 . 0 944 1,144.02 86.49 

J-21 0.08 944 1,144.00 86.49 

)-41 0.08 943 1,143.92 86.88 

J-43 0.08 943 1,143.91 86.88 

J-47. 0.08 943 1,143.91 86.88 

J-48 , 0.08 943 1,143.91 86.88 

1126 0.04 943 1,143.91 86.88 

J226 0.04 943 1,143.91 86.88 

J246 0 943 1,143.96 86.9 

J-39 0 943 1,143.98 86.91 

J-42 0 943 1,143.98 86.91 

J249 0 943 1,143.98 86.91 

J251 0 943 1,143.98 86.91 

,': J-63 0.08 942.5 1,143.96. 87.12 

J-65 0.08 942.5 1,143.96 87.12 

:':-
j238 0 942.5 1,143.98 87.13 

J242 0 942.5 1,143.98 87.13 

J-72 0 942 1,143.91 87.31 

J-73 0 942 1,143.91 87.31 

J-79 a 942 1,143.91 87.31 

J-81 2.56 942 1,143.91 I 87.31 

114 0 942 1,143.91 87.31 

116 0 942 1,143.91 87.31 

J18 i 0.08' 942 
, 

1,143.91 87.31 

J- 0.1 942 1,143.93 87.32 
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Jun 

Demand (gpm) Elevation (ttl Pressure (psi) 

115 I 
J-
156 0 942.00 1,143.98 87.34 

J-
159 0 942 1,144,02 '87.36 

J-
160 0 942 1,144.02 87.36 

J-
162 0 942 1,144.02 87.36 

J-
149 0.1 1,145.00 1,347.40 87.52 

J-71 0 941.5 1,143.91 87.53 

J-
130 0 941.5 1,143.93 87.54 

J240 0 941 1,143.84 87.71 

J-49 0.08 941 1,143.88 87.73 

J236 0 941 1,143.87 87.73 

1-50 0.08 941 ,1,143.89 87.74 

J-69 0.08 941' 1,143.89 87.74 

J-70 0.08 941.00 1,143.91 87.74 

J92 0.08 941.00 1,143.91 87.74 

J94 0.08 941 1,143.91 87.74 

1142 0.04 941 1,143.91 87.75 

J82 0.08 941 1,143.96 87.77 

J-20 0,08 941 1,144.00 87.78 

J94 0.08 941 1,144.07 87.82 

J-
113 0.1 940.5 1,143.93' 87.97 

J232 100 940 1,143.80 88.13 

.. J234 0 940 1,143.80 88.13 

J86 0.08 940 1,143.81 88.14 

J-
167 0.08 940 1,143.90 88.17 

J84 0.08 940 1,143.90 88.17 

J-
106 0.1 940 1,143.92 88.18 

J-57 . 0.08 940 1,143.92 88.18 

J-64 0.08 940 1,143.92 88.18 

J-80 2.56 940 1,143.91 88.18 

J162 0.01 940 1,143.91 88.18 

J218 0.04 940 1,143.91 . 88.18 

J-
129 0.1 940.00 1,143.93 88.19 
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J-
164 . 
J-
165 
J-
166 

J-51 

J-52 

J-53 
J-
111 
J-
107 

J-54 

J-55 

J-74 . 

J128 

J150 

J174 

J176 

J180 

J182' 
J-
108 
J-

109 
J-
110 

J64 
J-
100 
J-
104 

J-67 

J-77 

J-89 

J-90 

J-98 

,J-99 

J108 

J196 

I J198 

J20 

Elevation (ft) 

0 940 I 

0.08 940 

0.08 940 

0.08 9395 

0.08 939.5 

0.08 939.5 

0.1 939.5 

0.1 939 

0.08 939 . 

0.08 939 

0.08 939 

0.04 939 

0.04 939 

0.04 939 

0.43 939 

0.04 939 

0.04 939 

0.1 938.5 

0.1 938.5. 

0.1 938.5 

0.1 938 

0.26 938 

0.1 938 

0.08 938 

0 938 

2.56 938 

2.56 , 938 

0.1 938 

0.04 938 

0 938 

0.04 938 

0.04 938 

0.19 938 

D 

Pressure (psi) 

1,143.93 88.19 

1,143.94 88.19 

1,143.97 83.21 

1,143.91 88.39 

1,143.91 88.39 

1,143.91 88.39 

1,143.92 88.4 

1,143.92 88.61 

1,143.91 88.61 

1,143.91 88.61 

1,143.91 88.61 

1,143.91, 88.61 

1,143.91 88.61 

1,143.91 88.61 

1,143.91 88.61 

1,143.91 88:61 

1,143.91 88.61 

1,143.92 88.83 

1,143.91 88.83 

1,143.92 88.83 

1,143.87 89.02 

1,143.91 89.04 

1,i43.91 89.04 

1,143.91 89.04 

' 1,143.91 89.04 

1,143.91 89.04 

1,143.91 89.04 

1,143.91 89.04 . 

1,143.91 89.04 

1,143.91 89.04 

1,143.91 89.04 

1,143.91 89.04 

1,143.91 89.04 
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;.- J' 

J216 

J22 

J24 

J26 
J-
105 

J-
114 

J-62 
J-
101 

J-75 

J-76 

J-78 

J-91 

J-92 

J74 

J-95 

J-96 

1-97 

J118 
]12 

1124 

J134 

J136 

1138 

J146 

1148 

J152 

J156 

1158 

J164 

J222 

J224 

J228 

1120 

J30 

Jl02 

J-84 

J-85 

Jl04 

0.01 

0.08 

0.19 

0.08 

0.1' 

0.1 

0.08 

0.1 

0.08 

0.08 

0 

0.1 

0.1 

0.1 

,0.1 

0.1 

0 

0.04 

0.1 

0.04 

0.01 

0.04 

0.04 

0.04 

0.04 

i 0.04 

0.04 

0.04 

0,04 

0.04 

O.Ol 

0.04 

0.01 

0 

0 

0.11 

0 

0 

Elevation (ft) 

938 

938 

938 

. 938 

938 

938 

938 

937.5 

937.5 

937.5 
I 937.5 

937.5 

937.5 

937.50 

937 

937 

937 

937 

937 

937 

937 

937 

937 

937 

937 

937 

937 

937 

937 

937 

937 

937 

937 

937 

936.75 

936.5 

936.5 

936.5 

o 

Pressure (psi} 

1,143.91 89.04 

. 1,143.91 89.04 

1,143.91 89.04 

1,143.91 89.04 

1,143.92: 89.05 

1,143.92 89.05 

1,143.96 89.06 

1,143.91 89.26 

1,143.91 89.26 

1,143.91 89.26 

1,143.91 89.26 

1,143.91 89.26 

1,143.91 89.26 

1,143.91 89.26 

1,143.91 89.47 

1,143.91 89.47 

1,143.91. 89.47 

1,143.91 89.47 

1,143.91 89.47 

1,143.91 89.47 

1,143.91 89.47 

1,143.91 89.47 

1,143.91 89.47 

1,143.91 89.47 

1,143.91 89.47 

1,143.91 89.47 

1,143'.91 89.47 

1,143.91 89.47 

1,143.91 89.47 

1,143.91 89.47 

1,143.91 89.47 

1,143.91 89.47 

1,143.91 89.4& 

1,143.92 89.48 

1,143.92 89.59 

1;143.92 89.69 

1,143.92 .89.69 

1,143.92 89.69 
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'" 

Ji06 
J-
102 . 

J-
103 

. J-68 

J-86 

J-87 

JiO 

J140 

J190 

Ji94 

J28 

132 

J34 

136 

138 

J76 

J-82 

J-93 

J-94. 

J208 

J210 

J214 

J-83 

J170 

H80 

J132 

J192 

J206 

J212 

J166 

J168 

J90 
J-
148 
J-
151 
J-
145 
J-
147 

0 

0.1 

0.1 

0.08 

0.08 

0 

0.1 

0.04 

0.'2.3 

0.01 

0.08 

0.08 

0.08 

0.08 

0.08 

0 

·2.56 

0.1 

0.1 

0.01 

0.01 

0.01 

0.11 

0.04 

0.04 

0.04 

0.01 

0.01 

'0.01 

0.01 

0.01 

a 

0.1 

0.1 

0.1 

0.1 

Elevation (ft) 

936.5 

936 

936 

936 

936 

936 

936 

936 
o' 

936 

936 

936 

936 

936 

936 

936 

936 

935.5 

935 

935 

935 

935 

935 

934 

934 
. 934 

933 

933 

932 

932 

930 

930 

1,130.00 

1,120.00 

1,116.00 

1,070.00 

1,025.00 

o 

Pressure (psi) 

1,143.92 89.69 

1,143.91 89.91 

1~143.91 89.91 

1,143.92 89.91 

1,143.92 89.91 

1;143.92 89.91 

1,143.91 . 89:91 

'1,143.91 89.91 

1,143.91 89.91 

. 1,143.91 89.91 

1,143.92 89.91 

1,143.92 89.91 

1,143.92 89.91 

1,143.92 89.91 

1,143.92 89.91 

1,143.92 89.91 

1,143·.91 90.12 

1,143.91 90.34 

1,143.91 90.34 

1,143.91 90.34 

1,143.91 90.34 

.1,143:91 90.34 

1,143.91 90.77 

1,143.91 90.77 

1,143.91 90.77 

1,143.91 91.2 

1,143.91 91.2 

1,143.91 91.64 

1,143.91 91.64 

1,143.91 92.5 

1,143.91 92.5 

. l,34i45 94.03 

1,347.40 98.33 

1,347.24 100 

1,347.40 119.96 

1,347.40 139.42 
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J. 

146 

J68 

J230 

J244 

o 

Pressure (psi) 

0.11 1,020.00 11347.40 141.58 

0.1 1,013.00 1,347.40 144.6 

0 0 1,143.92 494.67 

0 0 11143.98 494.69 
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Differences in Pressures between Baseline and 

. Proposed 1000gpm loading 
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Junction Base Pressure (psi) 1000 gpm pressure (psi) Difference in pressures 

J-3 6.09 6.07 0.02 

J54 6.09 6.07 0.02 

J-133 27.71 27.65 0.06 

J-137 36.36 36.3 0.06 

J-32 36.36 36.34 0.02 
J46 . 36.36 36.34 0.02 

J52 36.36 36.34 0.02 

J50 40.68 40.66 0.02 
J-4 . 45.01 44.98 0.Q3 

J-7 45.01 44.98 0.03 

J44 45.01 44.98 0.03 
J~135 51.49 51.44 0.05 

J-136 51.49 51.44 0.05 

J72 51.49 51.44 0.05 

J70 53.65 53.6 0.05 

J-152 54.15 54.15 0 
.. , ., 
.1 

J-33 54.74 54.71 0.03 

J~134 55.82 55.76 0.06 

J-31 55.82 55.79 0.Q3 

J-144 56.68 56.63 0.05 

J-153 57.15 57.15 0 

J-128 57.98 57.92 0.06 

J-127 64.46 64.41 0.05 

J-14 64.47 64.44 0.Q3 

J-29 64.47 64.44 0.03 

HOD 64.47 64.44 0.03 

J48 64.47 64.44 0.03 

J-30 65.33 65.3 0.03 

J-150 , 65.85 65.85 0 

J-131 68.79 68.73 0.06 

J-132 68.79 68.73 0.06 

J-139 68.79 68.73 0.06 

J-140 68.79 68.73 0.06 

J-141 68.79 68.73 0.06 

J-143 68.79 68.73 0.06 

J56 70.95 70.93 0.02 

l; 
J-138 73.11 73.06 0.05 

J-142 73.11 73.06. 0.05 

J-120 ·75.28 75.22 0.06 

J-23 75.49 75.47 ·0.02 

J40 75.71 75.64 0.07 

J-126 76.57 76.51 0.06 

J-118 77.44 77.38 0.06 

J-119 '77.44 77.38 0.06 

J-121 78.73 78.67 0.06 
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J-22 79.82 79.78 ' 0.04 

J-122 81.76 81.7 0.06 

J-15$ 83.49 83.47 0.02 

J-117 83.92 83.86 0.06 

J-123 83.92 83.86 0.06 

J-124 83.92 83.86 0.06 

J-125 83.92 83,86 0.06 

J-11 83.93 83.9 0.03 ' 

J-12 83.93 83.9 0.Q3 

J-157 83.93 83.9 0.03 

J-8 83.93 83.9 0.03 

J200 84.14 84.07 0.07 

J-88 84.57 84.5 0.07 

J202 85 84.93 0.07 

J204 85.22 85.15 0.07 

J-116 85.65 85.59 0.06 

J-44 86.09 86.01 0.08 

J-37 86.3 86.26 0.04 

.j 
J-60 86.3 86.27 0.03 

H1 86.3 86.27 0.03 

J-161 86.52 86.45 0.07 

J-21 86.52 86.45 0.07 

J-40 86.52 86.45 0.07 

J-45 86.52 86.48 0.04 

:.:J J-59 86.52 86.48 0.04 

J184 86.52 86.49 0.03 

J42 86.52 86.49 0.03 

J-39 86.95 86.88 0.07 

.1 
J-41 86.95 86.88 0.07 

J-42 86.95 86.88 0.07 ' 
_'.1 

J-43 86.95 86.88 0.07 

J-47 86.95 86.88 0.07 

J-48 86.95 86.88 0.07 

J126 86.95 86.9 0.05 

J226 86.95 86.91 0.04 

J246 86.95 86.91 0.04 

J249 86.95 86.91 0.04 

J251 86.95 8'6.91 ' 0.04 

J-63 87.17 87 .. 12 0.05 

J-65 87.17 87.12 0.05 

J238 87.17 87.13 0;04 

J242 87.17 87.13 0;04 

J-115 87.38 87.31 0.07 

J-156 87.38 87.31 0.07 

J-72 87.38 87.31 0.07 

J-73 87.38 87.31 0.07 

J-79 87.38 87.31 0.07 
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J-81 87.38 87.31 0.07 

J14 87.38 87.31 0.Q7 

J16 87.38 87.32 0.06 

J18 87.38 87.34 0.04 

J-159 87.39 87.36 0.03 

J-160 87.39 87.36 0.03 

J-162 87.39 87.36 0.03 

J-149 87".52 87.52 0 

J-130 87.6 87.53 0.07 

J-71 87.6 87.54 . 0.06 

J142 87.81 87.71 0.1 

J-20 87.82 87.73 0.09 

J-49 87.82 87.73 0.09 

J-50 87.82 87.74 0.08 

---1 J-69 87.82 87.74 0.08 
.. -; 

1-70 87.82 87.74 0.08 

J236 87.82 87.74 0.08 

J240 87.82 87.74 0.08 

J82 87.82 87.75 0.07 ,_1-

J92 87.82 87.77 0.05 

J94 87.82 87.78 0.04 

J-l13 88.03 87.82. 0.21 

J':'106 88.25 87.97 0.28 

J-129 88.25 88.13 0.12 

J-164 88.25 88.13 0.12 

J-165 88.25 88.14 0.11 

J-166 88.25 88.17 0.08 

J-167 88.25 88.17 0.08 

J-57 88.25 88.18 0.07 

, . J-64 88.25 88.18 0.07 
t,J 

J-80 88.25 88.18 0.07 

1162 88.25 88.18 0.07 

J218 88.25 88.18 0.07 

J232· 88.25 88.18 0.07 

J234 88.25 88.19 0.06 . 

J84 88.25 88.19 . 0.06 

J86 88.25 88.19 0.06 

J-111 88.46 88.21 - 0.25 

J-51 88.46 88.39 0.07 

J-52 88,46 88.39 0.07 

J-53 88.46 88.39 0.07 

J-I07 88.68 88.4 0.28 

J-54 88.68 88.61 0.Q7 

J-55 88.68 88.61 0.07 

J-74 88.68 88.61 0.07 

1128 88.68 88.61 0.07 

J150 88.68 88.61 0.07 
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J174 

J176 

H80 

J182 

H09 

J-108 

J-11Q-

J64 

HOD 

J-104 

J-105 

J-114 

J-62 

J-67 
J-77 -

J-89 

J-90 

J-98 

J-99 

1108 

1196 

J198 

120 

J216 

J22 

J24 

J26 

J-101 

J-75 

J-76 

J-78 

J-91 

J-92 

J74 

J-95 

J-96 

J-97 

1118 

J12 

1120 

1124 

J134 

1136 

J138 

1146 

J148 

1152 

88.68 

88.68 

88.68 

88.68 

88.89 

88.9 

88.9 

89-.09 

89.11 

89.11 

89.11 

89.11 

89.11 

89.11 

89.11 

89.11 

89.1i 

89.11 

89.11 

89.11 

89.11 

89.11 

89.11 

89.11 

89.11 

89.11 

89.11 

89.33 

89.33 

89.33 

89.33 

89.33 

89.33 

89.33 

89.54 

89.54 

89.54 

89.54 

89.54 

89.54 

89.54 

89.54 

89.54 

89.54 

89.54 

89.54 

89.54 

o 

88.61 0.07 

88.61 0.07 

88.61 0.07 

88.61 0.07 

8.8.61 0.28 

88.83 0.Q7 

88.83 0.07 

88.83 0.26 

89.02 0.09 

89.04 0.07 

89.04 0.07 

89.04 0.07 

89.04 0.07 

89.04 0.07 

89.04 0.07 

89.04 0.07 

89.04 0.07 

89.04 0.07 

89.04 0.07 

89.04 0.07 

89.04 0.07 

89.04 0.07 

89.04 0.07 

89.04 0.07 

89.04 0.07 

89.05 0.06 

89.05 0.06 

89.06 0.27 

89.26 0.07 

89.26 0.07 
89.26 - 0.07 

89.26 0.07 

89.26 0.07 

89.26 0.07 

89.26 0.28 _ 

89.47 0.07 

89.47 0.07 

89.47 0.07 

89.47 0.07 

89.47 0.07 

89.47 0.07 

89.47 0;07 

89.47 0.07 

89.47 0.07 

, 89.47 0.07 

89.47 0.07 

89.47 0.07 
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1156 

1158 

J1(54 

J222 

J224 

J228 

J30 

H02 

J-84 

J-85 

J104 

H06 

HO 

H94 

J-102 

J-103 

J-68 

J-86 

J-87 

1140 

J190 

J28 

J32 

134 

136 

138 
J76 

J-82 

J-93 

J-94 

1208 

J210 

J214 

J-~3 

1170 

1186 

J132 

1192 

J206 

J212 

1166 

H68 

J90 

J-148 

J-151 

89.54 

89.54 

89.54 

89.54 

89.54 

89.54 

89.55 

89.65 

89.76 

89.76 

89.76 

89.76 

89.97 

89.97 

89.98 

89.98 

89.98 

.89.98 

89.98 

89.98 

89.98 

89.98 

89.98 

89.98 

89.98 

89.98 

89.98 

90.19 

90.41 

90.41 

90.41 

90.41 

90.41 

90.84 

90.84 

90.84 

91.27 

91.27 

91.7 

91.7 

92.57 

92.57 

94.03 

98.34 

100 

o 

89.47 0.07 

89.47 0.07 

89.47 0.07 

89.47 0.07 

89.47 0.07 

89.47 0.07 

89.48 0.07 

89.48 0.17 

89.59 0.17 

89.69 0.07 

89.69 0.07 

89.69 0.07 

89.69 0.28 

89.91 0.06 

89.91 0.07 

89.91 0.07 

89.91 0.07 

89.91 0.07 

89.91 0,07 

89.91 0.07 

89.91 0,07 

. 89.91 0.07 

89.91 0.07 

89.91 0.07 

.89.91 0.07 

89.91 0.07 

89.91 0.07 

89.91 0.28 

90.12 0.29 

90.34 0.07 

90'.34 0.07 

90.34 0.07 

90.34· 0.07 

90.34 0.5 

90.77 0.07 

90.77 . 0.07 

90.77 0.5 

91.2 0.07 

91.2 0.5 

91.64 0.06 

91.64 0.93 

92.5 . 0.07 

92.5 1.53 

94.0~ 4.31 

98.33 1.67 
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APPENDIX E 
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EXHIBIT 10 – 2005 BARGAIN AND SALE DEED FOR THE FORMER INGERSOLL RAND
SITE [256­323]

256D 

BARGAIN AND SALE DEED 
FORMER INGERSOLL-RAND FOUNDRY SITE 

STEUBEN COUNTY 
PAINTED POST, NEW YORK 

TillS INDENTURE, made as of the 1st day of August 2005, by and betw~en 
INGERSOLL-RAND COMPANY, a New Jersey corporation, having an address at 155 
Chestnut Ridge Road, Montvale, New Jersey 07645 (the "Grantor") and PAINTED POST 
DEVELOPMENT, LLC, a New Yark limited liability company, having an address at 5 East 
Market Street, Suite 301, Corning, New York 14830 (the "Graptee"), and acknowledged by the 
VILLAGE OF PAINTED POST, STEUBEN COUNTY, NEW YORK (the "Village") and 
the NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION 
(the "DEC"). 

WITNESSETH, that Grantor is the owner of certain real property containing 
approximately forty-nine (49) acres with certain improvements thereon and located in the vicinity 
of 450 West Water Street in the Village of Painted Post, Steuben County, New York (the 
"Foundry Premises" or the "Premises"),' as more particularly set forth and described in 
SCHEDULE "A" attached hereto and made a part hereof, and including a portion of the Premises 
indicating the presence of contaminated soil within the three-hundred foot (300 ft.) radius of 
monitoring wcll2B (the "MW -2B Area") asd.epicted on Schedule A attached to the Declaration 
(as defined below); . 

WITNESSETH, that the history 6fprior environmental investigations and remediation 
conducted at the Premises is described motbfully in SCHEDULE C attached hereto and made a 
part hereof; 

WITNESSETH, that part of the selected remedial actions selected by the DEC, in the 
fonn of an institutional control, required the Grantor to record a deed restriction on the MW -2B 
Area identifymg the presence of contaminated soil and to minimize the potential for future 
human exposure to certain environmental conditions by restricting certam uses and activities at 
the Premises and pursuant thereto the Grantor recorded a Declaration of Conditions, Covenants 
and Restrictions on the Premises in the Steuben County Clerk's Office on January 10, 2001 at 
Liber 1697, Page 312 (the "Declaration"); 

WITNESSETH, that the Grantor has released the Premises from the Declaration pursuant 
to that certain Release of Property From Declaration of Conditions, Covenants and Restrictions, 
dated as of August 1, 2005 and to be recorded in the Steuben County Clerk's Office (the 
"Release") and the DEC acknowledges such Release; 

WITNESSETH, that Grantor, in consideration of One And More Dollars lavr.ful money of 
tlfe United States, the use restrictions contailled herein and, other good and valuable consideration 
paid by Grantee, does hereby grant and release unto Grantee, its successors and assigns forever, 
the Premises; 
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TOGETHER with the appurtenances and all the estate and rights of Grantor in and to the 
Premises;' 

SUBJECT TO all matters of public record, including, but not limited to, all covenants, 
easements, rights of entry, liens, encumbrances and restrictions of record 'affecting the Premises 
and subject to all laws, statutes, ordinances, codes, rules and regulations; 

BEING a portion of the parcel conveyed to Grantor by deed recorded on July 26, 2000 at 
the Steuben: County Clerk's Office in Liber 1667 of Deeds at Page 312; 

L 

TO HAVE AND TO HOLD the Premises herein granted unto Grantee, its heirs, 
successors and assigns forever subject to the terms, restrictions and covenants set forth herein 
and all matters of public record, including, but not limited to all covenants, easements, rights .of 
way, liens, encumbrances and restrictions of record affecting the Premises and subject to all laws, 
statutes, ordinances, codes, rules and regulations; 

AND Grantor and Grantee covenant and agree as follows: 

A. Restrictions on Use . 

FIRST, that in order to protect human health and the environment the Department of 
Environmental Conservation has reql,lired that the uses of the Premises be restricted to industrial 
uses and/or restricted commercial uses, excluding uses for child care, day care or health care. 
The Village, in order to promote community objectives, has required the use of the Premi'ses be 
further restricted to the follciwing uses currently authorized in an "Industrial District" under 
Section 280,1~, entitled "USE REGULATIONS -SCHEDULE OF USES TABLE", of the 
Village of Painted Post Zoning'Law (lithe Village Zoning Law"): commercial vehicle; low­
profile business; offices-general; offices - One practicing professional in existing,building; offices 
- more than one practicing professional; pla.rined commercial districts (consistent with the 
restrictions contained herein); retail business or service not otherwise specially mentioned under 
the Village Zarling law (consistent with the restrictions contained herein); wholesale business Or 
service not otherwise specifically mentioned under the Village Zoning Law; manufacture, 
fabrication, extraction', assembly warehousing and other handling of ,material; research 
laboratories; storage facility indoor; trucking/wholesale warehouse terminals (with approval by a 
majority of the Village of Painted Post Planning Board); accessory uselbuilding/structure on 
same or separate lot; communication tower (new or co-location on existing tower) public utility 
or transportation use - office; public utility or transportation use - repairs, service or storage; 
satellite dish; and mixed use (more than one of the above permitted uses); provided, however, the 
following uses, otherwise authorized in an "Industrial District" under the Village Zoning Law, 
shall be prohibited hereunder: automobile repair garage; bowling alley; car washing station; . 
convenience/mini-markets (with or without gas); day-care center; drive-in movie; equipment 
rental or sales yard; gasoline filling station; grocery store; laundry or dry cleaning plant; 
newsrack; newspaper offices and printing shops; restaurant; roadside stand; storage yards for 
equipment; theater or co.ncert hall; veterinary office, animal hospital or kennels; contractors yard 
and equipment; storage facility, outdoor; nursing or convalescent home; agricultural use for 
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crops; agricultural use for manufacture; cemetery; church or other places of worship; club, 
membership; crematory; cultural faciliti~s (library, art gallery, museum, etc.); golf course or 
country club; hospital or sanitarium; institutional or philanthropic use; and/or private, public or. 
parochial schooL All other uses including, but not limited to, day care center, adult 
.entertainment uses and all uses under the category "Residential Uses" in the "SCHEDULE OF 
USES TABLE" contained in the Village of Painted Post Zoning Law are strictly prohibited. A 
copy of the current version of Section 280".18 of the Village of Painted· Post Zoning Law along 
with a copy of the relevant definitions from the Village of Painted Post Zoning Law are attached 
hereto as SCHEDULE "B" and incorporated herein. 

B. Restrictions and Conditions. on Activities 

SECOND, that certain Notices are given and required to be given before the undertaking 
of certain physical activities consistent with the use~ of the Premises in order to prevent or 
mitigate exposure of individuals andlor the public from residual contamination as follows: . 

1. Notice and warning is hereby provided that polynuclear aromatic hydrocarbons 
("PARs"), which are semi-volatile organic compounds, are located in soils at and below the 
ground surface of the Premises. Notice and warning is hereby provided that such PARs may 
pose a risk to humans in a scenario where future use of the Premises includes invasive activities 
at or below the surface of the Premises, and appropriate precautions should be taken. 

2. No disturbance or excavation of surface or subsurface soils or other materials at 
or below the Premises sha11 be conduct~d without prior notification thereofto or consent by the 
DEC. Any disturbance or excavation' of surface or subsurface soils or oth~r materials at or below 
the Premises shall be conducted (i) consistent with the Remedial Work Plan and the Soil Fill 
Management Protocol attached thereto, all as more particularly described in SCHEDULE liD" 
attached hereto and made a part hereof and as may the same may be amended by and between 
DEC and the Grantee from time to time, or (ii) as otherwise permitted by the DEC. 

3. The Grantee, its successors and assigns, shall prohibit the use of gro:und water 
underlying the Premises (unless the Grantee, or its SJlcc::essors and assigns, first obtains 
p,ermission to do so from the DEC), bu.:rsuch resp~nsibility to prohibit such use shall he strictly 

un water WIt rawn from within the bOUIldaries of the Premises, an(l the Grantee,. 
its successors and assigns, shall only be responsible to prohibit such use for those individuals that 

ave title to the Premises, or to those individuals that have a legally enforceable leasehold 
'nterest in the Premises, 

THIRD, that ·the Grantee is contemplating the acquisition,construction, installation, 
equipping and operation of a large-scale warehousing and distribution facility of approximately 
400,000 square feet at the Premises (the "Development rroject") and 

(A) Grantee, its successors and assigns, shall notify Grantor in writing sixty (60) days, but 
not more than one hundred and twenty (120) days, prior to the onset of construction activities as 
related to the Development Proj ect or Alternate Project (as defined below). Upon receipt of such 
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written notice, Grantor shall seek to secure environmental insurance for the benefit of Grantor 
and as related to the Property, in a form, coverage, content (as outlined in Exhibit I to the 
Transfer Agreement (as defined below)) and a carrier acceptable to Grantor in its sole reasonable 
discretion, with Grantee named as an additional insured (the "Environmental Insurance"). 
Grantee, its successors and assigns, shall be solely responsible for the cost and expense of such 
Environmental Insurance, and any and ail such cost and expense in an amount in excess of 
$10,000 and arising out of the Development Project, Alternate Project or changes in insurance 
market conditions, shall be deemed part oiand added to the consideration for the conveyance ;f 
the Premises pursuant to that certain Settlement and Real Property Transfer Agreement, dated as 
of August 1,2005 (the "Transfer Agreement"), by and between the Grantor, Grantee and the 

. Village, and shall be paid to Grantor promptly.upon submission by Grantor to Grantee, its 
successors and assigns, of an invoice pertaining to such Environmental Insurance;. 

(B) notwithstanding anything contained herein to the contrary, (a) the Grantee, its 
successors and assigns, shall provide to Grantor (i) reasonable written notice of its intention Or 
desire to pursue a commercial redevelopment project other than the Development Project (such 
cornrnercialredevelopment project other than the Development Project hereinafterreferred to as 
the "Alternate Project") and (ii) drawings, layo'uts, plans and other relevant information 
(collectively, the "Concept Plan") detailing the Alternate Project and (b). the Grantor shall (i) 
have a reaSonable opportunity to review the Concept Plan and may request other reasonable and 
relevant information in connection with the Alternate Project, (ii) determine whether the 
Alternate Project is consistent with the uses permitted herein, (iii) have the right to approve the . , 
Alternate Project, which approval shall not be unreasonably withheld, delayed or conditioned 
and (iv) seek to secure the Environmental Insurance at the sole cost and expense of Grantee, its 
successors and assigns as provided in the foregoing paragraph and 

(C) in the event Grant<?r exercises such right to secure the Environmental Insurance and 
such Environmental Insurance is unable to. be secured, Grantor may withhold any approval of the 
Alternate Project as provided in the foregoing paragraph. 

C. Enforcement 

,~ 

FOURTH, the restrictions and covenants contained herein are bindIDg on the Grantee, its 
successors and assigns, and shall run with the Premises, and are forever enforceable by the DEC 
(the "Beneficiary"). Said restrictions and covenants herein shall bind all owners,1essees, users 
and occupiers of the Premises or. any part thereof, and their respective successors and assigns, as . 
well all parties claiming by, through, or tmder them or any of them. All of the parties referred to 
in the immediately preceding sentence agree and covenant, for themselves and for their 
respective successors and assigns, to conform and observe said covenants and restrictions. 

1. As it may be impo~sible to measure monetarily the damages which may accrue to 
the Beneficiary by reason of a vioiation of the provisions hereof, the Beneficiary shall be entitled 
to reliefby way of injunction or specific performance, as well as any other relief available at law 
or in equity, to enforce the provisions hereof. The failure of the Beneficiary to enfDrce any 
provisioIl hereof shall in no. event be construed as a waiver of the right of the Beneficiary to 
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enforce any provision of this Deed as to the same or similar violation occurring prior to or 
subsequent to any such failure to enforce. No liability shall attach to the Grantor or any parent, 
subsidiary or other affiliate of Grantor, or any officer, director, shareholder, employee, member, 
manager, partner, agent, committee or committee member of any of them, (excepting, however, 
Grantee, its successors and assigns, and any subsequent owner, lessee, user or occupier of the 
Premises, or any part thereof, in breach hereof) or to the Beneficiary for failure to enforce the 
provisions hereof. If the Beneficiary successfully brings an actio.n to extinguish a breach or 
otherwise enforce the provisions hereof, the costs of such action, including legal fees, shall 
become a binding, obligation of the ovmer, lessee, user andlor occupier ofthe Premises; or any 
part thereof, in breach hereof. Neither Grantee (its successors and assigns) nor any subsequent 
owner, lessee, user or occupier of the Premises, or any part thereof, may circwnvent the remedies 
provided for herein or be relieved oftheir obligations andlor liabilities hereunder by conveying, 
transferring, or leasing the Premises, or any part thereof, or by assigning any rights or obligations 
hereunder. 

2. The restrictions and covenants contained herein shall be inserted by Grantee, its 
su·ccessors and assigns, and any and al1 future owners of the Premises, in any deed, lease, 
easement, right of way or other legal instruinent by which Grantee, its successors and assigns, 
and any and all future owners of the Premises, divests itself of either the fee simple title or any 
other lesser estate in the Premises or any portion thereof. Notwithstanding this provision, failure 
to include the restrictions and covenants contained herein in subsequent conveyances does not· 
abrogate the status of such restrictions and covenants as binding upon the parties, their 
successors ~d assigns. . 

3: Grantee, for itself, its successors and assigns, and any and all future owrlers·, 
lessees, users or occupiers of the Premises or any portion thereof, (i) covenants that it will not 
undertake or allow any activity on or use of the Premises that would violate the use restrictions 
and covenants contained herein and (ii) will indemnify, defend and hold harmless the Grantor, its 
successors and assigns for breach of the aforementioned covenant. 

. . 
4. Grantor and Grantee agree and understand that the Grantee, by its acceptance of 

this Deed, agrees that, as part of the consideration for this Deed, the Grantee covenants and 
agrees for itself, its successors and assigns, forever, that this Deed is made and accepted upon . 
each ofthe restrictions and covenants contained herein which restrictions and covenants shall be 
binding upon and enforceable against the Grantee, its successors and assigns, and any and all 
future owners, lessees, users and occupiers of the Premises or any part thereof, in perpetuity; and 
the covenants and restrictions set forth herein are a bin~ng servitude on the Premises herein 
conveyed. 

D. Modification and Termination 

FIFTH, any modification or termination of the provisions hereof affecting any part of the 
Premises shall require the written consent of the DEC whicb cons@nt £hall. oot be unFefr:3onahly 
withhel<i, conditioned or delayed~"Any modification or termination of the provisions hereof shall 
no~strument evidencing su~h modification Or terinination has been 
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duly recorded in the Steuben County Clerk's Office. 

1. Neither the provisions hereof nor any modification thereof shall be interpreted as 
permitttng any action or thing prohibited by the applicable laws, ordinances, rules or regulations 
of any governmental authority having jurisdiction over the part of the Premises affected or by 
specific restrictions imposed by any other instrument relating to the Premises or to such part of 
the Premises. 

2. No change of conditions or circumstances shall operate to amend the provisions 
hereof, and the provisions hereof may be modified or terminated only in the manner provided 
herein. The determination by any court of competent jurisdiction that any provision hereof is 
unenforceable, invalid or void shall not affect the enforceability or validity of any other provision 
hereof. . 

SIXTH, that Grantor covenants that Grantor has not done or suffered anything whereby 
the Premises have been encumbered in any way whatsoever and that Grantor, in compliance with 
Section 13 of the Lien Law, will receive the consideration for this conveyance and will hold the 
right to receive such consideration as a trust fund to be applied first for the purpose of paying the 
cost of any improvement and will apply the same first to the payment of any cost of any 
impr~vement before using any part of the total of the same for any other purpose. . 

SEVENTH, Grantee accepts the Premises in its "As Is" condition "with all faults" 
pursuant to the terms of the TransfeiAgreement, the terms of which are" incorporated herein by 
reference. 

EIGHTH, any and all references herein to Grantee, and/or Grantee's successors and 
assigns, shall be deemed to include, and the covenants and restrictions herein shall be binding 
upon, any and all (i) owners, grantees, transferees, lessees, sublessses, users arid occupiers of the 
Premises or any portion thereof, (ii) licensees, invitees, contractors, easement holders, mineral 
ri"ghts holders, employees, guests and other parties who may enter the Premises (or any portion 
thereof) or may have right to enter the Premises (or any portion thereof). and (iii) all parties 
claiming by, through or under any of the aforementioned parties ref~rred to in this pru-agraph 
Eighth. 

[THE RKMAINDER OF TillS PAGE .LEFT INTENTIONALLY BLMlC] 
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lli WITNESS WHEREOF, Grantor has exec)lted this Deed the day and year first above 
written. 

lliGERSOLL-RAND CO:MPANY 

Agreed to and Accepted 
this __ day of August, 2005 by: 

P All-JTED POST DEVELOPMENT, LLC 

By:·· 
Jack E. Benjamin, Manager 

NEW YORK STATE DEPARTMENT 
OF ENVIRONMENTAL CONSERV AnON 

By: 
David A. Munro, Assistant Attorney General 
New York State Department of Law, Envirorunental Protection Bureau 
on behalf ofN ew York State Department of Environmental Conservation 

VlLLAGE OF PAINTED POST 

By: 
Edward A. Franklin, Jr., Mayor 

PLEASE RECORD AND RETURN TO:· 

John A. Pappano, Esq. 
Phillips Lytle LLP 
3400 HSBC Center 
Buffalo, New York 14203 
Tel. (716) 847-5404 
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ill WITNESS WHEREOF, Grantor has executed this Deed the day and year fIrst above 
written. 

illGERSOLL-RAND CO:MP ANY 

By: 
Name: 

--------------------~--Title: ______________ --'-________ _ 

Agreed ~ and Accepted 
this ~ day of August, 2005 by: 

PAINTED POST DEVELOPMENT, LLC 

By: 
J~oE. Benjamin, MJ/ ger 

/1 
NEW fORK STATE DEPARTMENT 
OF fuVIRONMENT AL CONSERVATION 

By: 
David A. Munro, Assistant Attorney General 
New York State Department of~aw, Environmental Protection Bureau, 
on behalf of New Yark State Department of Environmental Conservation 

VILLAGE OF P All'HED POST 

By: ~a~t2. 
,Edward A. Franklin, Jr., Mayor r ," , 

PLEASE RECORD AND RETURN TO: 

John A. Pappano, Esq. 
Phillips Lytle LLP 
3400 HSBC Center 
Buffalo, New York 14203 
Tel. (716) 847-5404 
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IN \VITNESS WEEREOF, Grantor has executed this Deed th~ day and year first 
above written. . , 

INGERSOLL-RAND COMPANY 

By: 
Name: 

--------------------~---
Title: --------------------------

Agreed {R and Accepted 
tbis ~ day of August, 2005 by: 

P AJNTED POST DEVELOPMENT, LLC 

By: 
Jack E. Benjamin, Manager 

NEW YORK STATE DEPARTMENT 
OF ENVIRONMENTAL CONSERVATION . '-

By: --ya; (eX- tr:: ill LA f\ vv--
. David A. Munro, Assistant Attorney General . 
New York State Department of Law, Environmental Protection Bureau 
on behalf ofN ew York State Dep·art~ent ofEilVironmental Conservation 

VILLAGE OF PAINTED POST 

By: 
Edward.A. Franklin, Jr., Mayor 

PLEASE RECORD AND RETURN TO: 

John A. Pappano, Esq. 
Phillips Lytle LLP 
3400 HSBC Center 
Buffalo, New York 14203 
Tel. (716) 847-5404 

STATEOF _______________ ) . 
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STATE OF 
. COUNTY OF 

On the IJ..:.I-It.day of QcJob.e.y- in the year 2005, before me, the undersigned, a 
Notary Public in and for said State, personally appeared Dtrrb arLt- !J. .5o..r7'k'r{) , personally 
known to me or proved to me on the basis of satisfactory evidence to be the individual(s) whose 
name(s) is (are) subscribed to the within instrument and acknowledged to me that he/she/they 
executed the same in hislherltheir capacity(ies), and that by hisiher/their signature(s) on the 
instrument, the individual(s), or the person upon behalf of which the individual(s) acted, 
executed the instrument. . 

STATE OF NEW YORK 
COUNTY OF STEUBEN 

) 
) ss.: . 

Nota ub. C MERYl J.MILLER 
Notal)' Public of New Jersey" 

My Commission Expires Jan. 19, 2006 

Onthe' __ day of in the year 2005, before me, the undersigned, a 
Notary Public in and for said State, personally appearc;d Jack E. Benj amin, personally known to 
me or proved to me on the basis of satisfactory evidence to be the individual(s) whose name(s) is 
(are) subscribed to the within instrument and acknowledged to me that he/she/they executed the 
same in hislher/their capacity(ies), and that by hislher/their signature(s) on the instrument, the 
individual(s), or the person upon behalf of which the individual(s) acted, executed the 
instrument. 

Notary Public 

STATE OF NEW YORK ) 
COUNTY OF _______ ) ss.: 

On the __ day of in the year 2005, before me, the undersigned, a 
Notary Public in and for said State, personally appeared David A. Munro, personally known to 

. me or proved to me on the basis of satisfactory evidence to be the individual(s) whosenarne(s) is 
( are) sub scribed to the within instrument and acknowledged to me that hel she/they executed the 
same in hislher/their capacity(ies), and that by hislher/their signature(s) on the instrument, the 
individual(s), or the person upon behalf of. which' the individual(s) acted, executed the 
instrument. 

Notary Public 
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STATE OF) 
COUNTY OF ______ --') sS.: 

On the day of in the year 2005, before me, the undersigned, a 
Notary Public in and for said State, personally appeared " personally 
known to me or proved to me on the basis of satisfactory evidence to be the individual(s) whose 
name(s) is (are) subscribed to the within instrument "!Dd acknowledged to me that he/shelthey 
executed the same in his/her/their capacity(ies), and that by his/her/their signature(s) on the 
instrument, the individual(s), or the person upon behalf of which the individual(s) acted, 
executed the instrument. . 

Notary Public 

STATE OF NEW YORK 
COUNTY OF STEUBEN ) 53.: . 

. . ~C\ {v' (\ , \Co\- .. 
On the J:-L.day of 1~v,J in the year 2005, before me, the undersigned, a 

Notary Public in and for said State, pJrsonally appeared] ack E. Benj amin, personally hown to 
me or pro"Ved to me on the basis of satisfactory evidence to be the individual(s) whose name(s) is 
(are) subscribed to the within instrument and acknowledged to me that he/she/they executed the 
3ame in hislher/their capacity(ies), and that by hislherltheir signature(s) On the instrument, the 
individual(s), or the person upon behalf of which the individual(s) acted, executed" the 
instrument. MUNESH PATEL 

Notary Public, State of New York 
No. 02PA61 09397 

Qualified in Monroe County 
ommi 'on 8q~' s 10/2 

STATE OF NEW YORK ) 
COUNTYOF _______ )ss.: 

On the __ day of in.the year 2005, before me, the undersigne·d, a 
Notary Public in and for said State, personally appeared David A. Mumo, personally known to 
me or proved to me on the basis of satisfactory e"Vidence to be the individual(s) whosename(s) is 
(are) sub~cribed to the within instrument and acknowledged to me that he/she/they executed the 
same in bislher/tbeir capacity(ies), and that by hislherltheir signature(s) on the instrument, the 

. individual(s), or the person upon behalf of which the individual(s) acted, executed the 
instrument. 

Notary Pu~lic 
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COUNTY OF ______ ---') sS.: 

On the __ day of in the year 2005, before me, the undersigned; a 
Notary Public in and for said. State, personally appeared , 
personally known to me or proved to me on the basis of satisfactory evidence to be the 
individual(s) whose name(s) is (are) subscribed to the within instrument and acknowledged 
to me that he/she/they executed: the same in hislher/their capacity(ies), and that by 
hislher/their signature(s) on the instrument, the mdividua1(s), or the person upon behalf of 
which the individual(s) acted, executed the instrument. 

Notary Public 

STATE OF NEW YORK. ) 
COUNTY OF STE1JBEN ) ss.: 

On the __ day of . in the year 2005, before me, the undersigned, a 
Notary Public.in and for said State, personally appeared Jack E. Benj amin, personally known 
to me or proved to me on the basis of satisfactory evidence to be the individual(s) whose 
name(s) is (are) subscribed to the within instrument and acknowledged to me that helshelthey 
executed the same in his/her/their capacity(ies), and that by hislher/their signature(s) on the 
instrument, the individual(s), or the person upon behalf of which the individual(s) acted, 
executed the instrument. ' 

Notary Public 

ST ATE OF NEW YORK. ) 
COUNTY OF i1L!3A,.vy ) 3S.: 

. I 

rf~' ~~~- . . 
On the..1J.....:.... day of VC\ WJ (-'J m the year 2005, before me, the undersIgned, a 

Notary Public in and for said State, personally appeared David A Munro, personally known 
to me or proved to me on the basis of satisfactory evidence to be the individual(s) whose 
name(s) is (are) subscribed to the within instrument and acknowledged to me that he/she/they 
executed the same in hislher/their capacity(ies), and that by hislherltheir signature(s) on the 
instrument, t~e individual(s), or the person uP\n behalf of which the, iridividual(s) acted, 

executed the mstrument . .---1
7f
;;JfhAAlllf!;;:;-:J:J 

STATE OF NEW YORK. 
Cm.JNTY OF STEUBEN 

) 
) ss.: 

Notary Public . 
. ""'WR~ '" ~l"VRl 

~ary Put&; Stat. of!'lew YO* 
Qoalffi~ In Hb;!.ny County 

No. 4-S131'13 . 
",.a-,..,~ E~ ~I.~ 
, ~ eccb.AfV13 h 31/ ;zg6 r--
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STATE OF NEW YORK ) 
COUNTY OF STEUBEN· ) ss.: 

a t\... A 
On the~ day of IW-i U .$~ . in the year 2005, before me, the undersigned, a 

Notary Public in and for said Stat, personally appeared Edward A. Franklm, Jr., personally 
known to me or proved to me on the basis of satisfactory evidence to be the individual(s) whose 
narne(s) is (are) subscribed to the within instrument and acknowledged to me that he/she/they 
executed the same in his/her/their capacity(ies), and that by hislher/their signatur.e(s) on the 
instrument, the individual(s), or the person upon behalf of which the individual(s) acted, 
executed the instrument. 

MUNESH PAts. '.' .­
Hottrr Public, State ofN .. ~ 

au No. 02PA61 09391· .' '. 
anflad In Monroe County 

ComrnIaslon Expire. 05/11lt.2Oo1 . 
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SCHEDULE A 
DESCRIPTION OF PREMISES 
(Ingersoll-Rand Foundry Parcel) 

AiL TI!AT TRACT OR PARCEL OF LAND, situate in t,le Town ofEliVin and Village of Painted Post, 
Steuben County, New York and being more particularly bounded and described as follows: 

Beginning at a concrete highway monument on the easterly highway limit of Interstate Route 86-State Route 
17 at itS intersection with the southwesterly limit of Chemung Street; thence in a southeasterly direction along 
the last mentioned limit of Chemung Street, following a curve to the right having a radius of 3787.00 feet, an 
arc length of200.99 feet and producing a chord ofS 452 05' 58" E, 200.97 feet to-a point of tangency; thence S . 
432 25' 14" E, continuing along said southwesterly limit of Chemung Street, passing through a concrete 
monument at a distance of 443.94 feet, a total distance of2956.69 feet to an iron pin set, said iron pin being 
the northeasterly comer oflands now or fo=erlyowned by "Rutledge" (L. i351, P. 290) and located 195.00 
feet northwesterly, as measured along said Chemung Street from its intersection with the northwesterly limit of 
Charles street; thence in a southwesterly direction 'along said lands of "Rutledge" and lands now or fb~erly 
owned by "Strong", "Hamel" "Law", "Leipold" and "Winters", as more fully shown on the· subject map of 
which this description is written and stated at the end, the following three (3) courses and distances: 

1) S 462 15' 27" W, a distance ofl73.87 feet to ~ iron pin found; 

2) S 492 16' 15" W, a distance of 93.54 feet to an iron pin found; 

3) S5i 202' :10" W, a distance of 42.46 feet'to an iron pin found on a line of lands now orformerly owned by 
"Emo" (L. 1123, P. 196); thence along said lands of "Emo" the next two (2) courses and dista'nces: 

1) N 392 46' 19" W, a distance of 18.00 feet to an iron pin found; 

2) S 492 11' 20" W, a distance of77 .08 feet to an iron pin found on a line oflands now or formerly owned oy 
"Smith & Miraglia" (L. 1394, P. 303); thence N 402 46' 24" W, along said "Smith & Miraglia" lands and lands 
now orfoDnerlY owned by "SchUmer" (L.796, ~.547), "Gestwicki" (L. 839, P.53) and "Kenyon" lands (L. 844, 
P. 555) a distance of275.10 feet to an iron pin found; thence S 51 2 23' 30" W, along the northwesterly line of 
"Kenyon", a distance of! 4 7 .07 feet to a concrete moriument on the northeasterly limit of West Water Street; 
thence N 262 18' II" W, along said West Water Street, a distance of 229.05 feet to a point, said point 
determined to be in line with the "Foundry Gate" which is reportedly where the public ownership of West 
Water Street terminates per documentation on file with the Village of Painted Post Offices; thence S 63 2 41' 
49" W,along the terminus of West Water Street as·stated, a distance of 60.00 feet to a point on the 
southwesterly limit of said WestWater Street; thence S 26.9.18' 11" E, along said West Water Street, a distance 

. of239.61 feet to a point; thence S 71.9.20'18" W, through lands now or formerly owned by Ingersoll-Rand 
Company (L.1667, P.312), a distance of 673.87' to a point on the fIrst above mentioned highway limit of 
Interstate Rqute 86-State Route .17; thence along said highway limit the following four (4) courses ,and 
distances: 

1) Along a curve to the right having Ii radius of 4453.66 feet, an arc length of 1167.00 feet and producing a 
chord ofN 252 18' 15" W, a distance of 1163.67 feet to a concrete highway monument; 

2) N 162 12' 50" W, a distance of 34'3.28 feetto a point; 

3) N 139. 16' 12" W, a distance of 1262.34 feet to a point; 

4) thence N 092 48' 10" W, continuing along said highway limits, a distance of59.59 feet to the point or place 
of beginning, containing 48.772 acres ofland, more or less. . 
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SCHEDULEB 
VILLAGE-ZONING LAW SECTION 280.18 AND DEFINITIONS 

Attached hereto 



273D 

l'\esend '4-2.9-04;10:3i/lMi Vi Ilagepainte<dP:l5t ;9623208 

PLANNED DISTRICT - One or more cOIUlllercilll, residential. or indu::;trial uses 
proposed as a unit, in conformance with Alticle VI 

§ 280.15 
B. 

M. 

§ 280.18 

NAMES OF ZONlNG DISTRICTS 
The following floating zones f;hal1 be applicable anywhere that the stated 
conditions and criteria arc met: 

MOD· Aqwf~ Protection Overlay District 
FPPD • Flood Plain Protection Distrlct . 

. PRD - Plannecl Residential District 
PCD - Planned CommerdaJ District . 
PDD - :Planned Development District 

Planned Dl:lveJopment District (PDD) btent: See Article VL 

USE REGULATIONS - SCHEDULE OF USF.-S TABLE 

~ 41 ,., 

The following use regulations apply ~ ·the principal and accessory lllies as listed in. the Schedule 
of Uses Table. 

SCHEDULE OF USES TABLE 
Abbrcviatiaus: 

P - PerJDittcd 
Sf - Site Plan Approval Required 
SU - Special Usc;: Permit Required 
Blank - Not P=itted 

LDR - Low density Te:!ideutial 
1-fDR - Medium density residential 
UCR - Urban Center residential 
UC - Urban Conter 
B - Business 
I - Industrial 
PD- :I?lanned District 

.~ES!g:~~Bs~jf;~~~?t~~1~i1J~~~~ ~jj~~T!fifj,RtW.~~w.~ @W;'~~lf.~~~?i$.~ ;$ffR:!~;~~:~t~ . 
Arcade SD 

Automobile repaiT garage SP SP 

Automobile sales area SU ,SU 

Bar or night club I. SP 

Bowling alley SP I SP 

Car washing station su 
Commercial vehiCle P p 

PDD January 6, 2004 ..... pagc 
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ReSBnd'4-Z9-04;~O:34AMiVi I laoePalntedPa&t ;9523208 # 5/ 11 

__ 0 •• ___ - . - .-
Isu '-ConveIDence!M"llJi-market wi gas 3U 

Converuence/Mini-market w/o gas SP SP \ SP Sp· SP 
Day care center SU Su SU SD 3U 3U SD 

Day care, famiJy hpme ISU I su I SU 3D su SU 

Drive-in movie SP 
Equipment rental or saJes yard SU P 

Funeral home SU SD Isu ·su SD 
Gasoline filling station SU SU 
Groeery stotc SP SP SP SP 
Home o=upation - Off-site P p P P P SF 
Home occUpation - On-site SU 3U SD 'SD SP SD 
Laundry or dry cleaning plant I SU SU 

Newsrack SD SU SD SD SU SD SU 

Low-profile business SD SP SP SP 
Mixed use SU su SD SD SD SO 3U 
Newspaper offices 'and printing shops SD SD 
Offices· gen.eml 3D SP SP SF 
Offices - on7mactici:ng professional in SU SD SU SD SP SP SP 
existing bull mg 

Offl.ccs - more than one practici:c.g 
\ 

SP SP SP SP 
professional . 

Personal· service establishments I SD SD SD 
Planned commercial districts SP SP SP 

R~ta.unUlt SP SP SU 
Retail. business or service, not otherwise ! I SP SP .. 
spccific;aI1y mentioned. herein 

Riding acad.emy 

Roadside shmd mth peddler's licen;;e P P 
School conducted -for profit SU 

Sc;lf-service laundry \ SU 
Storage yards for equipment .. SP SP 

Theater or concert hall SP sp 

Veterinarian office, animal hospital or SP SP 
Kermeis 

Wholesale business or service. not SP 
otherwise spccificallymentiolled herein 

SP su 

PDD January 6, 2004 ..... page 
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i'\eseno '+-29-04; l{);34AM;Vi 11~~9peintedP%t 
;96L~208 

;IN¥itlBTBAi}~~j,s~-t'i1@~1i:t%i,i~41~%,&:l@R; ~~~;{ i.i~K:E§~~~;5~1~f ~~?~}~ ~!#~~, &'1f~; 
Contractors yard and equipment' Sp 

Manufacture, fabrication, extraction, 
assembly, warehousing and 'other bindling 
ofmatcrial 

Mining 

Mixed use 

Research laboratories 

Storage facility, indoor 

Storage facility, outdoor 

SU SD su 
I I 

SP SP 

su SD I SU SD 

SF SP SP 

SP SP SU 

SD SU 

Trucking, wholesale warehouse terminals SP su 

~~~i>tt}sE~~~~g~?t~9~.~:Q~~*;~~1k~~~~.~~~~m~ 

Mixed use SU SU SU I sU ·su SUSU 

Housing, Non-Transient 

Dwelling, ou~untt, det:ac;hed 
includes ReSldential Dengned 
Manufuctured Home, Modular' 
Home, Sectional Home 

Clw;ter Development 

Dw,clling, one-unit, attached 

Dwelling, two-unit 

Dwelling, multi-unit 

Group bome 

M.anufactured home park 

PlanneD Residential Dis'tr-ict 

. Roomlug house 

shaIud housing 

Standard Des!gned Manufactured 
Home ("single-wide') 

P 

SP 

P 

P 

"SP 

sp 

P 

---I-' 
P P 

Sp SP 

P p. 

P P 

SD 

SP SF 

SP SP 

Su 
P P 

SD 

SU SU I su Housing, T ransi ent 
.' Bcd &:.:B=re=-ak-fas-t-------+--.J---f.--

Hotel 

Motel 

Nursing or convalescent home SP SP 

Vacation Resort 

PDD Jal1uary 6, 2004 ..... page 

F SP 

SP SP 

P SP 
P , SP 

SD . Sp 

SP SP 

SP SP 
SD SU 

P SP 

SUo 

SP SD 

SP su 
SP SP SP SF 
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Reseno'~-29-04;10;34AM;VI I laQaPainteOPost. ; 962n08 # 7/ 11 

,.--------.---------r----,-----,-----,,---.-,---.,---
~-~ 

Accessory uselbuilding/structure on the 
saine lot 

Accessol]' uselbuilcling/structm:e on a 
separate lot . 

Agriculture, for crops 

Agricu1tur'c, n:lllJlufacture 

Agriculture, nursery 
Animals, :raising or keeping of 

ChurohOTotherplace of worship 

Club, membership 

CommUnication Tower (new) 

Communication Tower (co-location on 
OOsting tower) 

Crematory 

Culturnl facilities (library, art gallery, 
museUIll, etc.) 

Golf COUISe or country club 

Hospital DT sanitarium 

Institutional orpbilanthropic use 

Nursery school 

Private, public or parocbial school 

p 

su 

p 

su SD 

SP SP 

SP SP 

I 
su su 

SP s1' 

SF SP 

SF SP 
I SP .SP 

su su 
SD su 

p p p. SP 

su su .SU su 

. SU . SF 

su 3U 

S1' 

SP SP sp SP 

S1' SP SP 

su su 
SP SP 

su SP SP 

S1' SP SP 
SP SP SP SP .' 

SF SP SF SP 

SP SF SP SP 

SP SP SP SP 
su SD SD 

su su SU SU 

~lio utility or trallSpoItation use 

I--__ a) dfficc .. -----+---1----+---+---.j...:..P-.. - P S1' 

b) repair, service and storage 

Satellite dish «3' in diameter ground· 
mOllllted iustallatioDS) 

Satellite d.ish(>3' ill diameter" andior roof­
mounted iustallations) 

p 

su 

p 

su 

SU P SP 

p p p SP 

su p p SU 

VILLAGE OF PAINTED POST 

. 280.28 Density ConlTol Schedule'" (Area bulk Schcdllie) 

PDD January 6, 2004 ..... pa,gl3 
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§ 280.7 

A. 

B. 

c. 

D. 

D 

ARTICLE II 
INTERPRETATION AND DEFINITIONS 

INTERl'RET ATION AND APPLlCATION 

LEGISLATIVE INTENT. In their interpretation and application, the provi.sions 
oftrus Zoning Law shall he held t.Q be mi.!imum requirements adopted to achieve the 
intent of Uris Law as set forth in Article L ' 

ANNULMENT OF PREVIOUS ORDINANCES. This Zoning Law shall armul 
and supercede any previously adopted zoning laws and ordinances of the Village of 
Painted Post. 

NON-INTERFERENCE AND PRECEDENCE. Except as noted in Section 
280.7B of this Law, this Zoning Law shall not interfere with, abrogate, annul, or 
repeal any ordinance or any rule, regulation, or permit previously or hereafter 
enacted, adopted, or issued pursuant to law; pr1)vided that, unless specificaHy 
excepted. where this Zoning Law imposes greater restrictions its prOvisions shall 
controL 

SEPARATE V AiIDITY. If any section, subsection, paragraph, clause, or other 
provisions of this Law shall be held to be invalid, the invalidity of such' section, 
subsection, paragraph, clause, or other provision shall not affect any of the other 
provisions of this Law. 

E. The folloWing rules of construction of language shall apply to the telCt of this Law. 

§ 280.8 

1. Words used in the present tense include the future tense. . 
2. Words used in the singular include the plural, and words used in the plural 

include the singular. 
3. The word "lot" includes the word "plot" or "parce1." 
4. The word "person" includes an individual, finn or corporation. 
5. The word "shall" is always mandatory; the word "may" is always permissive. 
6. The words "used" or "occupied" .as applied to any land or building shall be 

construed to include the wards "intended, arianged or designed to be used or 
occupied." 

7. A "building" or "structure" includes any part thereof. 
8. The phrases, "to erect," "10 construct," and "to build" a building, all have the 

same meaning and includes to excavate for a building and to relocate a 
building by moving it from one locatio? to another. 

'DEFINlT10NS 

The words or plirases as used in this Law are defmed as follows: 

ACCESSORY BUILDING: See "BUILDING, ACCESSORY." 

ACCESSORY USE: See "USE, ACCESSORY." 

Definitions .... page 2. 
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AGRlCUL TURE, FOR CRO~S: .J:vJy parcel ofLmd used commercially for the raising of fruits, 
vegetables 3-'ld the like, bUl not for the raising or keeping. of animals. 

AGRlCUL TURE, MANUFACTURE: Any parcel of land used for the processing of crops and 
livestock, such as a cheese factory, tannery, food processing, and the like. 

AGRlCUL TURE, NURSERY: A wholesale or retail business which sells primarily trees, shrubs, 
plants and other landscaping materials and may sell related lawn and garden supplies and ·ornaments 
is an accessory use. . 

ANT..MALS, RAISThfG OR KEEPING OF: Any parcel of land used for the raising of animals for 
commercial purposes, including livestock, horses, pOUltry, dairy cattle, bees, fur-bearing animals, 
a.,d other such farm aJlimals, OR for the raising and keeping of wild animals including poisonous 
animals, skunks,.pigeons, fox, rrink, birds and the like, BUT excluding pets and ke~els. . 

ALTERATION: As applied to a building or structure, a change or rearrangement in the structural 
parts or existing facilities of such building or structure, or any enlargement thereof, whether by 
extension on any 5i de or by 3-'lY increase in height, Dr the moving of sucb building or structure from 
one location to another. 

ANTENNA: A system of electrical conductors that transmit orreceive telephone, television orrarlio 
freqcency waves. Such devices shall include cellular, paging and personal communication 
services(pCS) and satellite dishes . 

. AQUIFER: An underground w~ter bearing volume ofpe=eab1e rock, sand or gravel: 

AQUIFER PROTECTION OVERl.,A Y DISTRlCTS: Those a:r~as as defined below which 
contribute water to the Village of Painted Post public and corrununity water supply. 

APOD #1 : WELL HEAD PROTECTION AREA: The land area immediately around 
a well which contributes water to me public and com\llunity wells as shown on the 
Aquifer Protection Overlay District Map. For all community wells and existing 
public wells, this area is defined as a circle centered on the well with a two hundred 
(200) foot radius. For new public wells, wat~r at the' outermost boundary of the 
Wellhead Protection Area will reach the wells within a minimrnn of one-l;lUndred 
(100) days. 

APOD #2: AQUIFER RECHARGE AREA: The remaining aquifer area outside 
APOD #1 Wellhead Protection Area whiC;h contributes water to the Vlllage of 
Painted Post public wells or other muniCipal wells. 

APOD#3: WATERSHED TRIBUTARY AREA: The upland watershed which 
contributes water to APOD #2 Aquifer Recharge Areas as shown on the Aquifer 
Protection Overiay District Map. 

ARCADE: A business offering one or more mechanical, electrical or electronic machlne(s) or 
device(s) used or designed to be operated for entertainment or as a game, and either activated by the 
insertion of a coin, or for the operation or use of which a charge is made. 
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AREA, BUILDING: The total of covered areas taken on a honzolltal plane at the'main grade level 
of the principal building and all accessory buildings exclusive of terraces, fu,d uncovered steps. 

. . 
A mc: That space in a building which is immediately below and whony or partly within the roof 
framing. An artic with a finished floor shall ':le counted as a half story in determining the permissible 
number of storie;;. (Also see "STORY, HALF"). 

AUTOMOBILE SALES AREA: A premises. including open areas other than a street or road and 
showrooms enclosed within a building, used for the storage, display pr sale of new or used 
automobiles~ trucks and carg? trailers. 

AZIMUTH: The angular distance between true south and the point on the horizon directly below 
the sun. Values,to the east of south (in the morning) shaH be negative. Values to the west os south 
(in the afternoon) shall be positive. 

BASEMENT: A story partly below fLDished grade, but having at least one-half ofits height measured 
from floor to ceiling, but no less than four feet, above average finished grade. A basement shall be 
counted as one story determining the height of a bunding in stories. (Also see "CELLAR"). 

BUILDING: Any structure which is pennanently affixed to the land, has one or more floors SIld a 
roof, and is intended for the shelte'r, housing or enclosure of persons, animals or chattel. A building 
includes attached deck(s) and porch(es). 

B tJILDIN G, ACCESSO R Y: A building detached from and subordinate to a princi pal building and 
used for purposes customarily incidental to those of the principal building. For example, a garage 
for one or two cars is permitted wherever residences (the principal use) are allowed. 

BUILDING, DETACHED: A building surrounded by open space on the same lot. 

BUILDING, PRINCIPAL: A building in which is conducted the main or principal use oftbe lot on 
which said building is situated. . 

BUILDING, SEMI-DETACHED: A building attached by a party wall to anotlier building nonnally 
ofthesame type on another lot, but hl1v111g one side yard. 

BUILDING GROUP: A group of two Of more prinCipal bcildings and any buildings accessory 
thereto, occupying a lot in one ownership and having any yard in common. 

BUILDING HEIGHT: The vertical distance measured from the average finished grade to the 
highest point of such building or structure. 

BUILDING LINE: The rear line of the required front yard setback. 

BUILDING, PRINCIP AL: A building in which is conducted the main or principal use of the lot on 
which said building is situated. ' 

BUILDING, SEMI·DET ACHED: A building attached by a party wall to another building normally 
of the same type on another lot, but having one side yard. See "HOUSING, NON-TRANSIENT." 
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BULK: A term used to describe size, volume, area, and shape ofbuildlngs and structures. lnc1uded 

in such description is the physical relationship of exterior walls 0r a building-or structure's location 

to Jot lines, other buildings and structures or other walls of the same bui.lding. All open spaces 

r~uired in co=ection with a building, other structure or tract ofland are also included in this term. 

BULK, NONCONFORMING: That part of a building, other structure or tract of land which was 

la"",fully existing prior to the adoption or amendment of this chapter but which does not conform to 

one (l) or more of the applicable building n:gulations of tills Zoning Law by reason of sucb adoption 

or amendment. 

cARRIER: A provider of communications sep/ice. 

CELLAR: Any space in a building the structural ceiling level of which is less fuan fOUT feet above 

average finished grade where such grarle meets the eXterior walls of the bui.lding. A cellar shall not 

be counted in determining the permissible number of stories. A cellar shall not be occupied as a 

dwelling unit. {Also see "BASE!YffiUT") . 

. CLUB, ME..'vfBERSHlP: An organization catering exclusively to members and their guests, or 

. premises and buildings for social, educational, recreational or athletic PIlrJ?0ses, which are not 

conducted primarily for gain, providing there are not conducted any vending stands, merchandising 

or commercial activities except as required generally for the purposes of such club. 

CO-LOCATION: The use of a communications tower by more than one carrier. 

COMMERCIAL VEHlCLE: A 'vehicle ~f more than one and one half ton cap'acity used for the 

transportation of persons or goods primarily for gain; or a vehicle of any capacity carrying any sign 

or lettering of a commercial nature exceeding one square foot in area. 

COMM1JN1CA nONS TOWER: A structure on which transmitting and/or receiving antermae are 

located. This includes but is not limited to freestanding towers, guyed towers, monopoles, and' 

similar structures. 

A. FREESTAND~GCOMMUNICATlONSTOWER- Freestanding lattice tower onto 

which antennas are affixed. 

B. GUYED TOWER - Lattice tower supported by 'Nire anchors. 

C. MONOPOLE - A single pole of variable CTOSS section onto which antennas are 

affixed. 

COMMUNITY P.OLE: A sign owned and maintained by the Village Board or by a group of business 

owners as approved by the Village Planning Board and which sign contains several directi anal signs 

for the purpose of directing persons to business and community establishments within the Village. 

includes "monument sign." 

CONTIGUOUS PARCEL: A tract ofland under the control of the applicant or his agent that is not 

divided by any natural or manmade barri ers such as existing Toads, highways, railroad tracks, areas­

with slopes greater than thirty-five (35%), and rivers, and that is not totally bisected by any other 

water bodies. 

Definitions .... page 5 

:1 
, .~ , 
'I 
-t 
~1 

;1 

:\ 

'1 

-l 
I 
I 
I 
-\ 



281o 

CONTRACTOR'S YARD: Any space, whether inside or outside a building, used for the storage 
or keeping of construction equipment, machiner)" or vehicles, or parts thereof, which are .in active 
use by a constrUction contractor. 

COVERAGE: That lot area or percentage oflot area covered by buildings or structures, including 
accessory buildings and structures, but not including detached solar collectors used by solar energy 

systems. 

DA Y CARE CENTER: A facility duly pe=itted by the New York State Oftke of Children and 
Family Services or successor for the care of three (3) or.more persons away from their homes for 
more than three (3) but less than twenty-four (24) hours each day with or without compensation. 
TIlls definition includes "children's day'care center" and "adult day care center." A DAY CARE 
CENTER. is also a facility providing day care services under an operating certificate issued by the 
NYS Department of Mental Health or successor. This does not include "family day care," "nursery 
school,n or ';day camp" as defllled by the New Yark State Sanitary Code, a school program operated 
for the primary purpose of religious education, or a facility operated by a public school district. 

DA Y CARE,FAMIL YHOl'v1E: A one family dwelling in wmch day care is provided for persons 
in accordance with NYS Office of Children and Family Services or successor defirutions and 
re!?iwations, . 

DISTRlBUTOR: The person, entity'or agent or representative tpereof responsible for placing and 
maintaining a newsrack in a pubuc right-of-way including, without.limitation, the grassed or paved 
curb area and sidewalks. 

DRIVE-IN MOYIE: An open lot DT part thereof, which appurtenant fac1lities devoted primarily to 
the showing of moving pictures, on a paid admission basis, to patrons seated in automobiles or on 
outdoor seats. 

DWELLING, ONE-FAMILY: See" HOUSJNG, NOH·TRANSIENT." 

DWELLING, TWO-FAMILY: See "HOUSJNG, NONcTRANSIENT." 

DWELLING, MULTI-FAMILY: See "HOUSfNG, NON-TRANSIENT." 

( , 
DWELLJNG GROUP: See "HOUSm'G, NON-TRANSIENT." 

DWELLING UNIT: One or more rooms connected together consisting of a, separate, independent 
housekeeping establishment for owner occupancy, rental or lease, that contains independent 
cooking, sanitary and sleeping facilities for one family. This shall include sectional, modular and 
standard designed manufactured home units, and residential designed manufactured horne units 
provided they meet the standards oftrus law and the New York State Building and Fire Prevention 
Code. It shall not include motel, hotel or lodging establishments for transient occupancy, 
substandard mobile homes or trailers. 

EASEMENT: A vested or acquired right to use land other than as' a tenant for a specific purpose, 
such right being held by someone other than the owner who holds titl~ to the land. 

FAMILY: Any single person'or group of persons who live together in a one dwelling unit and 
maintain a common household. 
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FINISHED GRADE: The elevation at which the finished surface of the surrounding lot intersects 

the walls or supports of a building or oiher structure. If ihe line of intersection is not reasonably 

horizontal, the finished grade - in computing height of buildings andoiher structures or for oilier 

purposes - shall be the average elevation of all finished grade elevations around the periphery of the . 

building, except that this average shall not exceerl one-half (V,) of the floor-to-ceiling height 

FLOO R AREA: The aggregate sum of the gross horizontal areas of the several floors of the buil ding 

or buildings, measured from the exterior walls or from the centerlines of walls separating the 

buildings as defined by the NYS Fire Protection and Building Code. . 

., 

GARAGE, SERVICE AND REP AlR: AJJ. enclosed building for the indoor repair of motor vehicles 

including painting and the sale of parts and accessories. Ajunkyard or auto salvage yard is not to 

be construed as a garage. 

GASOLINE FILLll'lG STATION: AJJ. area ofland, including s~ctures thereon, or any building or 

part thereof, 'With pumps and storage t2nks that is used prUnanly for the storage and retBil sale of 

gasoline or any other motor vehicle fuel and for other uses accessory thereto. The sale oflubricants, 

motor vehicle accessories, washing (which does not require mechanical equipment), or otherwise 

servicing motor vehicles, are permitted accessory uses. 

GRAVEL PIT: See "MlN1J\!G." 

HAZARDOUS SUBSTANCES: All substances defL."1ed in 6NYCRR Part 597 and all hazardous 

wastes as defined in 6NYCRR Part 371. 

HOME OCCUPATION: A business use conducted as an accessory use which is clearly incidental 

to or secondary to the residential use of a dwelling unit and does not change the character" thereof, 

and is carried on wholly within the enclosed' walls of a dwelling unit or accessory building by the 

occupant(s) of such dwelling unit, and in which not more than one (1) person not residing in such 

dwelling unit is employed on site. Home Occupations are either "off site" or "on site." . 
; 

HOME OCCUPATION, OFF SITE SERVICE: A home occupation in which the owner 

meets customers off premises or electronically and, thus, does not generate additional traffic. 

A distributorship whose primary function i.s the processing of orders for merchandise and 

which does not involve retail sales or a high volume of stock and merchandise on the 

premises may be deemed an off site home occupation, provided such use meets the intent and 

all standards of this section. 

HOME OCCUP A TION, ON SIm SERVICE: A home occupation in which the owner meets 

customers on premises or receiving a high volume of stock and merchandise and, thus, the 

business generates additional traffic. 

HOSPITAL: A building contBining beds for fOUT or mo~e patients, and used for the diagnosis, 

treatment, or other care of ailments, and shall be deemeQ. to be limited to places for the diagnosis, 

trea,tment, or care of human ailments. . 

HOTEL: See "HOUSING, TR..t\NSIENT." 

HOUSE TRAILER: See "MOBILE HOME, SUBSTANDARD." 
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HOUSING, NON-TRANSIENT: A building designed or used principally as the pennanent living 
quarters for one or more families. Such housing is also known as a "residence" but shall not be 
deemed to include a motel, or hotel or other accommodations used for transient occupancy and shall 
include the following: 

A. DWELLIN"G, ONE-UNIT DETACHED - A building containing one (1) dwelling 
unit only on one lot. 

B. DWELLING, ONE-UNIT ATTACHED - A building containing two (2) dwelling 
W1.its on separate lots. This includes "zer9-lot line" one unit homes. 

c. D 'NELLIN G, TWO-UNIT - A building con1aining two (2) dwelling units on one lot. 
Tbis includes "duplex," 

D. DWELLING, MULTI-DNIT- A building or series of buildings comprising three (3) 
or more. dwelling units with- shared entrances and other essential facilities and 
services on one lot. 

E. DWELLlNG GROUP· A group of three (3) or more, but not over ten (\0), attached 
one - or two-tmit dwellings with common walls between. 

F. GROUP HOME - A one unit dwelling in which resides a group of mentally andlor 
physically Challenged persons, not related by blpod, marriage or adoption who 
maintain a common household as governed by state law. "Group home" includes 
"comD1unity residence." 

G. ROOMING HOUSE -A one unit dwelling containing a cornmonkitchenand diillng 
facility, in which at least three (3) sleeping rooms are offered for rent, with or without 
meals. A "lodging house"and "boarding house"shall be deemed a "roaming house." 

H. SHARED HOUSING -A o~e· \lnit dwelling in which persons not related by blood, 
marriage or adoption live together and maintain a common household. 

1. TOWNHOUSE - A building consisting of three or more attached one unit dwellings 
each having separate entrances and common vertical walls on separate lots. 

HOUSING, TRANSIENT - Any buildings that serve aspnnciple lodging orreside~ceformorethan 
one transient individual that occupies the such bcilding briefly and temporarily. Such housing shall 
include the following: 

A. BED & BREAKFAST· A one unit dwelling in which sleeping rooms are provided 
by the owner for compensation, for the accommodation of 15 or fewer transierit 
guests and the entire service is included in one stated price. A "tourist home" shall 
be deemed a "bed & breakfast." 

B. HOTEL - A building, or any part thereof, which contains living and sleeping 
accommodations for more than fifteen (15) transient occupancy for compensation, 
has a common exterior entrance or eDtran~es and which may contain one (1) or mare 
dining rooms. . 
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C. MOTEL- A building or group of buildings not over two stories in height contaiillng 

individual living and sleeping accommod-ations fornire, each ofwruch is provided 

with a separate exterior encrance and a parking space and is offered for rental and use 

principally by motor vehicle travelers. The term "motel" includes but is riot limited 

to "auto court," "motor hotel," "motor court," "motor inn," "motor lodge," "tourist 

ro1lli:,""tourist cabin" or "roadside hotel." 

D. VACATION RESORT - Any area ofla,.J.d on which are located two or more cabins, 

cottages or group of buildings, containing living and sleeping accommodations hired 

out for compensation, which has a public lobby serving the guests, and may contain 

one or more dining rooms and recreation facilities of a design and character suitable 

for seasonal or temporary living purposes, regardless of whether ~uch structures or 

other accommodations actually are occupied seasonably or otherwise. 

JUNK Y.ARD: An area of land with or without buildmgs used for or occupied. by the stornge, 

keeping, or aba"ldonment of junk, including scrap metals or other scraps, used or salvaged building 

materials, or the mantling, dismantling, demolition, or abandonment of automobiles or other vehicles 

or machinery or parts thereof. This includes "auto salvage yard," "dump," "auto junkyard,"and 

"solid waste ciisposal facility." . 

KENNEL: Any place· at which there are kept four or more dogs or cats more th~ four months of 

age or any number of such animals that are kept for the primary purpose of sale or for the boarding, 

care or breeding fbr which a: fee is charged orpaid. 

L<UIDFILL, SANITARY: A designated area, where solid waste may be placed fordisposal • .under. 

the direction and supervision of a designated person; which area is located and operated in 

compliance 'With the requirements of the State. 

LOT: A contiguous parcel o.f1and considered as a unit, devoted to a specific use or occupied by a 

buildiug or group of buildings that are united by a common interest, use or ovmersbip, and the 

customary accessories and open spaces belonging to the. sa..-rne. A lot shall abut and be accessible 

from a public orprivate street. . 

LOT CORNER: A lot situated at the junction of and adjacent to two or more intersecting streets 

when the interior angle of interSection does not excee.d 135 degrees. 

LOT COVERAGE: See "COVERAGE." 

LOT, DEPTH OF: The mean distance from the lot frontage to its rear line. 

. . 

LOT LINE, FRONT: A lot line which is coincident with the right-of-way line of a public street or 

which is measured twenty (20) feet from the edge of the road surface of a priyate road. 

LOT LINES: The lines bounding a lot as defined herein. 

LOT, 'll-fROUGH: A lot which faces ~n two streets at opposite ends of the lot and which is not a 

corner lot .. 

LOT WTDTH - The width along the. building line. 
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LOW-PROFILE BUSINESS: A small business which is compatible with a resi.dential area in the 

following respects: 

A. ,Is carried on by the proprietor and not more than three (3) paid employees. 
. . 

B. Has DO more !ban three (3) clients or customers at one time, usually by appointment. 

C. Does not operate during the ni.ghttime hours 10:00 p.m, to 8:00 a.m. 

D. Does not create undue traffic or parking problems. 

E. Does not require more frequent trash or garbage collection than residences in the 

same district. 

F. Does not create excessive noise, dirt, odor or electrical interference. 

MANUF ACTIJRED HOME, RESIDENTIAL DESIGNED: A single family dwelling built 

..according to the Federal Manufactured Housing Construction and Safety Standards (24 CFR 32.80) 

HUJJ Code, which meets or exceeds the following criteria. This includes the tenn "double-wide." 

A. The manufactured home has a minimum Vlidth over twenty (20) feet (multi-section) 

B. The manufactmed home has a minimum of nine hundred, (900) square feet of 

enclosed living area. ' 

c. nie pitch of the roof has a minimum nomini!l3/12 pitch; and has a type ofshlngle 

commonly used in standard residential construction. 

D. The exterior siding consists of vinyl or aluminum lap siding, wood, masonite, or 

other materials similar to the exterior siding corhrnonly used in standard residential 

com.truction. 

E. All towing devices, wheels, axles, and hltches must be removed. 

F. The front of the dwelling is parallel to the street. 

G. Permanent landing and steps with handnrils are required at each exterior doorway. 

The structure must include 'steps which lead to the g:I:ound level. 

MANUFACTURED HOME, STANDARD DES I GNED: A single family dwelling built according 

to the Federal ~ariufactured Housing Construction and Safety Standards (24 CFR3280) HUD Code, 

which dOes not meet the criteria of a Residential Designed Manufactured Horne. This includes the 

term "single-wide." 

MOBILE HOME, SUB STANDARD: A single family dwelling that is wholly, orin part, fabricated 

in an off-site manufacturing facility for installation or assembly at the building site, designed to be 

a permanent residence, and built prior to the enactment of the Federal Manufactured Housing 

Construction and Safety Standards Act ofJune 15, 1976 . 
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1vfANUFACTUREDIMOBILEHOME PARK: A contiguous parcel ofland, which is planned and 
improved specifically for such a purpose, on which two (2) or more manufactured/mobile homes 
(with or without the wheels and axles in place) are located. Such a park consists entirely of 
manufactured/mobile homes, each located on a site ieased or rented to its occupants who either own, 
rent, or lease the living unit as a permanent residence. . 

M1N1NG: Excavation of earth' materials for commercial purposes such as gravel pits, rock 
. quarrying, stripping of topsoil, subsoil removal andlor the removal of such materials for sale other 

thal:l what may be n:>quired in the erection of buildings on site. . 

J\1IXED USE: A building or a lot used for more than one permitted principal use. 

MODuLAR HOME: A dwelling unit constructed off-site, consisting of two or more segments and 
designed to be permanently anchored to a foundation, to become a fixed part of the real estate and 
which meets all State requirements. rus includes the term "sectional home." 

MOTEL: See,"HOUSING, TRANSIENT'. 

NEWSRACK: Any self-service or coin-operated box., container, storage unit or other dispenser 
installed, used or maintained for the display and distribution or sale of newspapers or other news or . 
infonnational periodicals. This includes "honor box,." "newspaper box," or "real estate box." 

NON-CONFORMING BuLK: See "BULK, NONCONFORMING." 

NONCONFORMING USE: See "USE, NONCONFORM1NG." 

NURSERY SCHOOL: A non-public school organized for the purpose of providing regular daytime 
care or instruction for three OT more children less than seven years of age for less than tlrre~ hours 
per day, (twq sessions may be held daily), as registered and certified by the NYS Education 
Department. This includes "day nUrsery" or "kindergarten" but does not include "day c,are center." 

NURSING OR CONVALESCENT HOME: A building.where p.ersons are lodged and furnished 
with meals and long-term or permanent nursing care as defmed by the NYS Department of Social 
Services or successor. Ibis definition includes "assisted care living uriits," "health. can:> serviCes 
facility," and "horne for the aged" but does not include "hospital," or "halfway borne." . 

P ARKJN G SP ACE: An off-street space avail a bl e for the parking of ODe motor vehicle exclusi ve of 
passageways and driveways appurtenant thereto and giving access thereto, and having direct access 
to a street or alley. 

PERSONAL SERVICE ESTABLlSHMENTS: Establishments which provide services to an 
individual consu:r:Der for compensation including but not limited to barber shops, beauty shops, shoe 
repair shops and other uses of a similar nature. 

PETROLEUM BULK STORAGE REGULATIONS: New York State's standards and regulations' 
of petroleum adm.inistered by the New York State Department of Environmental Conservation as 
defined in 6NYCRR Parts 611 through 614. 
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PLANNED RESIDENTIAL DISTRICT - A form of residential development characterized by a 

uni:fied site design and providing density increases, a mix of building types and common open space. 

It permits the calculation of der!sjties over the entire parcel and involves additional requirements as 

set forth in .Article V . ' 

PREJvllSES: A lot together with all the buildings and uses thereon. 

PROFESSIONAL OFFICE: An office operation involving the practice of or associated with 

medicine, dentistry, law, architecture, engineering and similar fields. 

RESIDENCE: A building, 'or any part of a building, which contain.s living a'nd sleeping 

accommodations for pennanent occupancy. "Residence," therefore, includes alL non-transient 

housing. However, "residence" shall not in.c1ude the following: 

A. Transient housing, such as hotels, and motels. 

B. That part of a mixed use which is used for allY non-residential uses. 

RIDING ACADEMY: Any establishment where horses are kept for riding, driving or stabling foi 

, compen.sation. 

RJGHT-OF-WA Y: The property under ownership or easement nonnally used for the movement of 

vehicles, including but not restricted to the pavement area. ' 

ROADSIDE STAND: A light structure with a roof, either attached to the, ground Dr movable, used" 

for the sale ofJecal produce OD a seasonal basis. 

SATELLITE DISH: An anterma capable of receiving communications from space. Includes 

"satellite dish." 

SETBACK: The required distance in feet between any bui.lding and any lot line of the lot on whkh 

it is located. 

SIGN: Any structure or part thereof, or any device attached to a structure Dr painted or represented 

, on a structure which shall display Dr include any lettering, wording, model, drawing, picture, banner, 

fla,g, insignia, device, marking, or representation used as, or which is in the nature of, an 

announcement, direction Dr advertiSement. A "sign" includes a billboard, but does not i.nclude the 

flag Dr insignia of any nation or of any governmental agency or of any political, educational, 

charitable, philanthropic, civic, professional, religious orsimila..r organizations, campaign, drive, 

movement, or event which is temporary in nature. 

This definition shall not include official notices issued by a court or public body or officer, or 

directional, warning or information signs or structures required by or authorized by law or by federal, 

state, county, town or Village authority, 

, SIGN, BUSINESS: A "sign" which directs attention to a business or profession conducted on the 

premises. A "For Sale" sign or a "To Let" sign relating to the property on wh,Jch it is displayed shall 

, be deemed a "business sign." ' 
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SIGN, DIRECTION.AL: A "sign" which directs attention.to a business, commodity, service or· 

entertainment conducted, sold, or offered elsewhere than on the premises. 

SIGN, DIRECTL YILLUMINATED: A sign which incorporates any artificial lighting asaninherent 

part or feature or which depends for its illumination on transparent or n-anslucent material or 

electricity or radio acti'Vated or gaseous material or substance. . 

SIGN, FLASHING: An illuminated sign on which the artificial lighting is notmalntained stationary 

Of constant in intensity and color at all times while in use. 

SIGN, IN'DIRECTL Y llLUMINATED: A sign illuminated with an artificial light whlch is 

separated fr= or is not an inLri.n.sic part of the sign itself. 

SIGN, REPRESENTATIONAL: Any three-dimensional sign which is built so as to physically 

represent the object advertised. 

SIGN AREA: The area within the shortest lines that can be drawn around the' outside perimeter of 

a sign including all decorations and lights, but excluding the supports if they are not used for 

advertising purposes. All faces of the sign shall be counted in computing the area. 

SIGN TEMPORARY: A sign which directs attention to a special activity or entertainment to be 

conducted for a'limited time only. 

Sm GLE OVlNERSHIP: Possession ofland under single or unified control, whether by sole, joint, 

cornmon or other ownership or by a lease having a ter.m of not less thaII thirty years, regardless of 

any di"Vi~ion of such land into parcels for the purpose of financing. 

SOLAR COLLECTOR: A device, or combination of de"Vices, structure, or part of a device or 

structure that transforms direct solar energy into' thermal, chemical or electrical energy, that 

contributes signjficantly to a structure's energy supply, and components for containing and 

supporting such device. . 

SOLAR CO LLECTO R, D ET ACHED: A solar co l1 ector,. as defined nerein, physically detacbed from 

the strUcture for which solar energy i.s to be supplied. . 

. . 

SPECIAL USl;.PERMIT: The authorization of a partiCUlar land use which is permitted in the 

Village of Painted Post Zoning Law, subject to requirements as described in Article xn to assure 

that the proposed use is in harmony with the Zoning Law and will nat adversely affect the 

neighborhood if such requirements are met. . 

STORAGE FACILITY, INDOOR: A building or grouping of buildings designed and constructed 

for the COIIllUOIl, long-term andlor seasonal i;ltenor storage of individual or business property by 

persons other than the property owner The wholesale st\)rage andlor transfer of goods by corrunercial 

enterprises is not included this definition. See also "TRUCKING TERMINAL" and 
"WAREHOUSE." 

STORAGE FACILITY, OUTDOOR: A lot designed for andlor used for the common, long-term 

andlor seasonal outdoor storage of individual or business property by persons other than the property 

owner. 
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STORAGE YARDS FOR EQUIPMENT: A lot designed for andlor used for the long-le= and/or 

seasonal outdoor storage ofbusiness property by the property owner. 

STORY: That part ofa building comprised between a floor and the floor or roof next above it. .(See 

"A TIl C" , "BASEMENT', and "CELLAR"). 

STORY, HALF: That portion of a building situated above a full story and having a least two 

opposite exterior walls meeting a sloping roof at a level not higher above the floor than a distance 

equal to one-half the floor-to-ceiling height of the story below. ' .. 

STREET, DEAD-END - A street or portion of a street with only one vehicular access. : 

STREET pRIVATE - A road, ser,.ing not more than two residential lots, built to VilI2l!e 

specifica;ions and that remains in the ovvnership of ~d 'is maintained by the' developer '~r 

development association and is not dedicated to the Village. This includes "private road." 

STREET, PUBLIC - A right-of-way for vehicular traffic, whether designated as a road, highway, 

thoroughfare, parkway, street, avenue, boulevard, lane, place, alley, or however otherwise 

designated, that is built to Village specifications'and dedicated to the Village for maintenance, but 

not including a private street This includes "road." 

STREET WIDTH: The width of the ri~ht-of-way or the distance between property lines on opposite 

sides of a street. 

STRUCTURE: A static construction ofbuilding materials, including buildings, stadiums, platforms, 

towerS, sheds, display stands, storage bins, signs, reviewing stands, gasoline pumps, mobile 

dwellings (whether mobile or stationary at the time), and the like. 

STRUCnJRE, ACCESSORY - A structure detached from and subordinate to a principal building 

on the same ·lot used for purposes cllstomarily incidental to those of the principal building. 

Accessory strUctures include but are not limited to, portable, demountable or pennanent detached 

enclosures, shade structures, carports, garages, and storage sheds. Accessory structures are non­

habitable, have no sewer or water utilities and exceed 120 sq. ft. 

SWIM:MING POOL: An artificial pool of water having a depth at any point of more tr.an eighteen 

(18) inches and a surface area of greater than one hundred (100) square feet, designed or intended 

for the purpose of bathing or swimming and including all appurtenant equipment. 

TO'NN HOUSE: See, "HOUSING, NON-TR.A.NSIENT." . 

TRAILER, HOUSE: See, "MOBlLE HOME, SUBSTANDARD." 

TR.AI1ER - A strucHire that is: 

A. lntended to be transported over the streets and highways (either as a motor vehicle 

or attached to or hauled by a motor vehicle), and 

Districts.._. page 14 
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B. is designed for temporary use' as sleeping quarters, but does not salisfy one or more 

of the definition criteria of a manufactured home as defined in this law. This 

includes "travel trailer" and "camper." 

. USE: This term is employed in referring to: 

A. The purpose for which any buildings, other strclctures or land may be arranged, 

designed, int:nded, maintained, or conducted. 

B. Any occupation, h.lsiness activity, or operation conducted in a building or other 

structure, or on land. 

USE, ACCESSORY: A. use customarily incidental and subordinate to the principal use or building .. 

Accessory uses may occur as an open land use, as a separate building(s) or within the principal 

building. An accessory use does not have any greater impact on the enVironment than the principal 

use. 

USE, NONCONFORMmG: . Any use of a buildL"lg, other structure or tract of land whicb was 

lawfully existing prior to the adoption or amendment' of this cbapter but which does notconfonn to 

the use regulations for the district in which such use is located by reason of such adoption or 

·amendment. ' 

USE, PRINCIP AL - The main or primary pennitted use of the lot or structure. 

VACATION RESORT: See "HOUSING, TRANSIENT." 

V ARlANCE, AREA: The authorization by the Zoning Board of Appeals for the use of land in a 

manner which is not ailowed by the dimensional or physical requirements of the applicable zoning 

regulations. 

V ARlANCE, USE: The authorization by the Zoning Board of Appeals tor the use of land for a ' 

purpose which is othet"\0se not allowed or is prohibited by the applicable zarling regulations. '. 

VETERINARY HOSPITAL: A building for the treatment of animal illness including kennels or 

other similar facilities for boarding animals. 

WAREHOUSE: A structure or premises, for storing of goods, wares, and merchandise, whether 

for the O'WIler or for others, prior to shipment to final retail. sale operation, wheilier it is In public or 

private. ownership and use. 

WAY: A thoroug~fare, however designated, permanently established for passage of persons or 

vehicles. 

YARD, FRONT: A yard extending along the full length of the front lot line between the side lot 

lines, not including any 'l~d within .the righ!~of-way of public or private streets. 

YARD, REAR: A yard extending along.the fun-length of the rear lot line, between the side lot 

lines, not including any land within the right-of-way of public or private streets. 
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Y.ARD, REQUlRED: That portion of the open area of a lot extending open and unobstructed from 
the ground upward, along a lot line for a depth or width as speci:fied by the bulk regulations of the 
district in which the lot is located. No part of such yard shall be included as part of a yard or other 
open space similarly required for buildings on another lot. 

YARD, SIDE: A yard situated between the building and the side line of a lot and extending from the 
front yard rear line (or from the front lot line, if there is no required front yard) to the rear:Yard front 
line (or re<!! lot line). 

Section 280.9 
Section 280.1 0 
Section 280.11 
Secuon 280.12 
Section 280.13 

(Reserved) 
(Reserved) 
(Reserved) 
(Reserved) 
(Reserved) 
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SCHEDULEC 

ffiSTORICAL INVESTIGATIONS AND REMEDIAL ACTIONS 

The Premises consist of approximately forty-nine (49) acres of land upon which there 
existed a 287,000+/- square foot foundry. The Foundry operated from approximately 1920 
through December 1985, and produced gray iron castings principally for Ingersoll-Rand 
Company's (ltI-R") compressor plant located at a separate site in Painted Post, New York. The 
operations consisted of p'attern construction, sand mold lines, melt furnaces, castings, shakeout,' 
casting, clearing and pattern and casting storage. After the foundry was idled in December 1985, 
an environmental evaluation and cleanup was conducted by I-R as part of its facility closure 
activity. In addition, pUrsuant to an Order on Consent with the DEC, I-R has performed further 
investigation and remediation activities at the Premises. '. . 

Documentary information with respect to the environmental investigations and cleanup 
that have taken place at the Premises, and any areas of the Premises that may have been impacted 
by releases of hazardous wastes, substances or constituents, can currently be obtained from 
documents submitted to DEC at its Albany, New York office (currently at 625 Broadway, 
Albany, New York 12233), and its Region 8 office at Avon, New' York (currently at 6274 East 
Avon-Lima Road, Avon, New Yark 14414). Further information with respect to past activities at 
the'Premises, including the use offoundry sand as backfill throughout wide portions of the MW-

. 2B Area of the Premises, current activities, previous environmental investigations, information 
and investigations concerning the foundry sand at the Premises, groundwater quality, soil 
contamination, areas of possible environmental concern, topography, geology, hydrogeology, 
.human health and environmental impacts can be obtained from the documentary information and 
other documents submitted to the DEC at the above-identified locations. 

Such documentary information includes, but is not limited to, DEC's Record of Decision, 
dated March 1994 ("ROD") entitled "Ingersoll-Rand Foundry Inactive Hazardous Waste Site; 
Site Number 8-51-012, Village of Painted Post, Steuben County, New York". That ROD, in 
part, summarizes environmental sampling data which identified polynuclear aromatic 
hydrocarbons ("PARs") near the MW-2B Area. Soil samples collected from within the fill 
material in this area confmned that the PARs in the fill Were stationary and not migrating. The 
P AHs in the fill material appear to be petroleum based, and are commonly found in creosote, 
coal tar, and heavy oil-type products. The P AHs have been detected in an approximately three 
hundred (300) foot radial area surrounding the MW-2B Area, at a depth of approximately three 
(3) to six (6) feet below ground surface. Subsequent environmental investigations, as identified 
below, have detected :P AHs in other areas of the Premises. 

The DEC has determined that the P AHs at the Premises may pose a risk to hUmans in a 
scencm.o where future use includes invasive activities at the Premises. To address tbis concern, 
as part of the DEC's selected remedy under the ROD, a restriction was placed on the Premises 
indicating the presence of in-place soils contaminated by PARs. The declarations by I-R in the 
Declaration satisfied ai:td the restrictions, covenants and notices contained in this Deed are 
intended to satisfy the elements of the ROD's selected remedy and minimize the potential for 
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future human exposure. 

In April, 2004, the Grantee, as part of its due diligence investigation in connection with 
acquisition of the Premises, perforined supplemental environmental investigations. Soil borings 
were installed to delineate and characterize the extent of PAHs within the MW-2B Area. 
Samples of the soil fill material were also collected as part of a pre-construction geotechnical 
study. Results of the investigations'indicated that fill material contained elevated concentrations 
of P AHs that, exceed the NYSDEC TAGM soil clean-up objectives. The fill material also 
contained elevated ruckel, magnesium and zinc, at concentrations that exceeded typical 
backgrmmd soils concentrations. Documentary and further information with respect to such 
environmental investigation can be obtained from DEC's Region 8 office in Avon, New York. 

In Jillle 2004 through November 2Q04, Grantee caused to be conducted additional 
environmental investigations at the Premises, inclu,ding a remedial investigation in conn,ection 
with Grantee's application to DEC in regard to the DEC's Brownfield Cleanup Program. The 
remedial investigation included surface and subsurface soil/fill sampling and groundwater 
sampling at the Premises. Documentation and' further information with ,respect to such 
investigations can be obtained from DEC's Region 8 Office in Avon, New York. The deed 
restrictions which are a part hereof are intended to supplant the above referenced restriytion and 
contemplates a certain level of development at the Premises, in concert with a'remedial action 
plan and related soil management plan, all of which is in connection with the DEC'~ Brownfield 
Cleanup Program and consents and approvals related thereto. 
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SCHEDULE D - REMEDIAL WORK PLAN 

Attached hereto 
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Soil/Fill ManagelTIent 
Protocols 

The objective of this Soil!FilI Management Plan (SFMP) is to set guidelines for management of 

soil material during any activities, which wou Id breach the cover system. The SFMP is a portion 

of the overall remedy, which addresses disturbance/use of any residually contaminated soil fill 

left on the Site, after other elements of the remedy have been implemented. This SFMP 

addresses enyironmental concerns related to soil/fil1 management. This SFMP is not intended to 

serve as a design document for construction actiyities related to redevelopment activities. It is 

the developer's responsibility to prepare a design that incorporates the requirements for coyer 

and soil management as set forth in this SF:tv1P. 

A.I Excavation and Handling of On-Site SoillFill 

No excavation, grading or disturbance of the final vegetated soil cover or existing subgrade 

soillfi11 shal1 be initiated prior to a minimum of three working days notification to the NYSDEC 

Region 8, Division of Environmental Remediation. A Professional Engineer with remedial 

investigation experience, representing the subject property owner or developer will oversee 

soil/fill excavations or disturbances. The excavation activities will be conducted in accordance 

with the protoco Is detailed herein. 

All on-site soil/fil1 will be presumed to contain metals and PAHs and will be handled in 

accordance with the provisions of this SEMP. Although a number of. environmental 

investigations have been conducted at the Site to characterize the nature and extent of 

contamination, the nature of investigations does not allow for a 100 percent complete or 

accurate characterization. It is possible that some quantity of unsuspected contamination may 

be encountered during redevelopment activities. Therefore, as a safeguard for unknown or 

3198-004 
Painted Post Development, LLC 
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W1SUSpected contamination presence, during excavation, all soiVfill will be visually inspected for 

staining arid will be ·field screened for the presence of volatile organic compounds ('IOCs). A 

photoionization detector (PID) w1l\ be used to check for VOCs. Visual observation will be 

s~fficient to identify stained soils. Stained soil is soil that is discoloreD, tinted, dyed, unnatrnally 

. mottled, or contains a sheen. Attachment II contains a Standard Operating Procedure f~r Soil 

Screening. Excavated soiVfill that is visibly stained or produces elevated Pro readings (i.e., 

sustained 10 PPM or greater) will be considered potentially contaminated and stockpiled 

separately orr-site for further assessment. The potentially contaminated SoiVfill will be stockpiled 

(in maximum 100 cubic yard piles) on polyethylene sheeting and then sampled to determine its 

ultimate disposition; viz., reuse or off-site disposal. The stockpiled pcitentially contaminated 

soiVfiJl will also ~ completel;! covered using polyethylene sheeting to reduce particle runoff and 

entrain dust. Sampling and analysis will be completed in accordance with the protocols 

delineated in Section A2. Soil/fill containing one or more constituents in excess of the site- l 

specific action levels (SSALs) shown in Table A-I will be transported off-site to apermitted 

waste management facility. Soil/fill awaiting analytical results or awaiting transportation will be 

stored continuously on-site under polyethylene sheeting. 

Any soil/fill with a pH higher than ]2.5 is considered hazardous and therefore must be properly 

disposed off-site. Additionally, any soil'fill with a pH greater than 9.0 but less th:m 12.5 may be 

reused on-site but only to fill in areas below grade. This soiVtill may not be used as backfill in 

utility trenches or to create berms or other above grade mounds. This soil'fill must also be 

covered with clean material in accordance with Section 32 of the Remedial Work Plan. 

If buried drums or underground storage tanks are encountered during soil excavation activities, 

excavation will cease and the NYSDEC will be immediately notified. All drums and/or 

underground storage tanks encountered will be evaluated and the Owner will submit a removal 

plan Or NYSDEC approval. Appropriately trained personnel will excavate all of the drums 

and/or underground storage tanks while following all applicable federal, state, and local 

regulations. Removed drums and underground storage tanks will be properly characterized and 

disposed off-site. The soillfill surrounding the buried drums or underground storage tanks will 

be considered as potentially contaminated and will be stockpiled and characterized .. 

3198-004 
l'ainted Post Development, LLC 
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TABLE A-I 

SlTE SPEClFlC ACTION LEVELS 

SOILIFILL H."-NDlNG PLAN 

FORMER INGERSOLL-RAND FOUNDRY SITE 

PAINTED POST, NEW YORK 

Maximum 

Sample Location NYSDEC Eastern USA 

Sampling Depth (ft. bgs) T AGM Background Concentration 

'Collection D 4046(1) Concentrations(l) Detected(J) 

Average 

Concentration 

Detected 

',,- 'nc_" p,O)'~!!';~mi&l!i~'[t"Hlii;t~~-:"
"':"-··: "., f" .. ~ <i,' >,<;~~.' • _ • ~, 

Arsenic 7.5 or SB 3 -12 14.50 5.25 

Cadmium I or SB 0.1 - I 2.80 0.59 

Chromium 10 or SB 15 - 40 554 4-8.3 

Copper 25 or SB I - 50 327 43.2 

Mercury 0.1 0.001 - 0.2 0.33 0.06 

Nickel 13 or SB 0.5 - 25 164 26.2 

Total Cyaoide NA NA 1.67- 0.08 

Zinc 

F,!f..j;~Y;"-" 
. , ~f ~ , 

20 or SB 9·50 

Total Pesticides 10 NA 

Total PCBs (Surface· 1.0') 1,000 NA 

Total PCBs (Subsurface> 1.0') 10,000 NA 

ulr<;IDt:t,~!@i'!i1~.foaa,11)~t~md'ii,~§
1~~$f •. ,·· . -:}: 

Total SVOCs 500,000 NA 

f~o;iiJittr*~~"Jll~4'.m!RTh.~~««($.Sii :,' ..•..
 ""'.: 

Total VOCs 10,000. NA 

Notes: 

216 76.1 

" 0.0 0 

2,4-00 413 

480 91 

143,700 2H69 

)~f"~~ ~ ~~~, ~._ '< 

19.5 4.1 

Frequency of 

Detections 

30 / 31 

31'/ 3 J 

31 31 

31 / 31 

26 131 

31 1 31 

I 1 22 

31 31 

a 22 

3 7 

4 15 

51 54 

15 22 

(1) New York State Dept of Environmental Conservation TAGM 4-046, Recommended Soil Cleanup Objectives, Dec. 2000. 

Proposed Site 

Specific Action 

Level (SSAL) 

.500(4) 

200 
1.0(4) 

100 

sao 

10,000(4) 

1,000(4) 

10,000(4) 

500,000(4) 

•. \!~ .. !" .pf~ 
\0,000(4) 

(2) TAL Inorganic Analytes from Eastern USA Background as shown in New York. State Dept. ofEnvirorlmental Conservation TAGM 4046, 

Dec. 2000. 
(3) Maximum concentration detected during the subsurface investigation (MPI, April 2004) and the remedial investigation (MPl, October 

(4) Site Specific Action Levels for Harlna Furnace former Railroad Yard Area (Subparcel I), Soil Fill Handling Plan, as prepared by Malcolm 

Pirnie, February 2002. Action levels were negotiated and approved by NYSDEC. 

NA - Not Avaialable. 

ND - Not Detected 

3 J 98·0041RAWP 
Page J of 1 

Created by: BW Date: JOl2512004 

Checked by: KRM Date: 10126/12004 
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All excavations or disturbances must be backfilled as soon as the work allows. Backft11ed 

excavations must be covered with suitable cover material defmed in Section 4.2 of the Remedial 

Action Work Plan) within ten working days of backfilling or as otherwise approved by the 

NYSDEC. 

If no evidence of additional contamination is encountered through the screening during 

excavation activities, the excavated soil fill will be stockpiled as appropriate on site. No s~,ial 

provisions for separate handling are required other than the characterization defined in 

Section A.2. 

Excavated or disturbed backfill may be used as sub grade, excavation backfill or benn 

construction following characterization perfonned in accordance with Section A.2 if it meets the 

SSAL's presented in Table A-i. 

A.2 Soil/Fill Sampling and Analysis Protocol 

A,soil/fill characterization flow chart is provided as Figure A-I. As stated in Section A.I, all 

excavated soil/fill that exhibits evidence of additional contamination through screening (staIning 

or elevated PID measurements) will be stockpiled separately and sampled and classified for 

reuse or disposal. One composite soil sample will be collected for each 100 cubic yards of soil. 

The composite sample will be collected in the manner described in'the Standard Operating 

Procedures (SOPs) included in Pttachment II! ITom five locations within each stockpile. PID 

measurements will be recorded for each of the five composite sample locations, and one grab 

sample and one duplicate sample will be collected from the location with the highest PID 

measurement of the five composite locations. The composite sample will be analyzed by a 

NYSDOH ELAP-certified laboratot;( for Target Compound List (fCL) semivolatile organic 

compounds (SVOCs), pesticides, and polychlorinated biphenyls {PCBs), and the metals 

arsenic, barium, cadmium, chromium, lead, mercury, selenium and silver plus cyanide using 

current NYSDEC Analytical Services Protocols (ASP). Additionally, pH will be analyzed· using 

SW -846 Method 9045. The grab sample will be analyzed for TCL volatile organic compounds 

(VOCs). 

3198-004 
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FIGURE A-I 
SOIL/FILL CHARACTERIZATION FLOW CHART 
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Excavated soillfill that exhibits no evidence of additional contamination (staining or elevated PID 

measurements) will also require characterization prior to use as subgrade or backfill at the site. 

Characterization samples will be collected rod analyzed at a frequency of not less than one 

sample for 2000 cubic yards of soillfill, and a minimum of one sample will be collected for 

volumes less than 2000 cubic yards. The characterization samples will be collected in 

accordance with the protocols described above; the sampling efforts shall consist of discrete 

samples for VOCs and composite samples collected from five locations for the remaining 

analytes. 

Any soil/fill that has been characterized and found to meet the SSALs may be reused as 

subgrade, excavation subgrade backfill, or for bem. construction. If the analysis of the soiVfill 

samples reveals unacceptably high levels of any analytes (i.e., greater than one or more SSAL), 

additional analyses will be necessary to further c1assii)' the material for hazardous characteristics 

for disposal purposes. At a minimum, the duplicate sample will be analyzed using the Toxicity 

Characteristic Leaching Procedure (TCLP) for the particular analytes that were detected at 

concentrations exceeding the SSALs. The duplicate sample may also be analyzed for RCRA 

Characteristics including reactivity, corrosivity, and ignitability. If the analytical results indicate 

that concentrations exceed the standards for either TCLP or RCRA Characteristic analysis, the 

material will. be considered a hazardous waste and must be properly disposed off-site at a 

permitted disposal facility within 90 days ofex,cavation. Additional characterization sampling for 

off-site disposal may be required by the disposal facility. To potentially reduce off-site disposal 

requirements/costs, the owner or site developer may also choose to characterize each stockpile 

individually. 

A.3 Subgrade Material 

Subgrade material used to backfill excavations or placed to increase site grades or elevation 

shall meet the following criteria (see Figure A-2): 

• Excavated on-site soillfill shall either exhibit no evidence of contamination (staining 

andlor elevated PID measurements) or, if evidence of contamination is present, 

3198-004 Painted Post Develo·pment, LLC 

FormerJngersoll-Rand FOllndry Site 
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FIGUREA-2 
SUBGRADE MATERIAL FLOW' CHART 
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analytical results of the soiVfill indicate that the contaminants are present at 

concentrations below the SSALs. 

• Off-site borrow soils will be documented as having originated from locations having no 

evidence of disposal or release of hazardous, toxic or radioactive substances, wastes or 

petroleum products. 

• Off.site soils intended for use as site backfill cannot otherwise be defined as a solid 

waste in accordance with 6NYCRR Part 360-1.2(a). 

• If the contractor designates a source as "virgin" soil, it shall be further documented in 

writing to be native soil material from areas not having supported any known prior 

industrial or commercial development or agricultural use. 

• Virgin soils should be s\lbject to collection of one representative composite sample per 

source. The sample should be alalyzed for TCL VOCs, SVOCs, pesticides, PCBs, 

and the metals arsenic, barium, cadmium, chromium, lead, mercury, selenium and si"lver 

plus 9yanide. The soil will be acceptable for use as backfill provided that all parameters 

meet the SSALs. 

• Non-virgin source area soils will be tested via coliection of one composite sample per 

500 cubic yards of material from each source area. Ifmore than 1,000 cubic yards of 

soil are borrowed from a given off-site norrvirgin soil source area and both samples of 

the first 1,000 cubic yards mee~ the SSALs, the sample collection frequency wjll be 

reduced to one col'nposite for every 2,500 cubic yards of additional soils from the same 

source, up to 5,000 cubic yards. For borrow sources greater than 5,000 cubic yards, 

sampling li'"equency may be reduced hone sample per 5,000 cubic yards, provided all 

earlier samples met the SSALs. 

A.4 Final Cover 

Surface coverage over the entire redeveloped parcel or subparcels will be required by the 

developer or owner as a pre-condition of occupancy. The purpose of the surface cover is to 

eliminate the potential for human contact with fill material. 'Surrace Coverage will consist of 

3198·004 
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FIGUREA-3 
FINAL COVER MATERIAL FLOW CHART 
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documented clean soil with vegetative cover, asphalt or concrete paving, or buildings with 

concrete floors. 

The cover soil material shall meet the following criteria (see Figure A-3): 

• Excavated on-site S()iVfill shall not be used as cover material. 

• Off~site borrow soils will be documented as having originated from locations having no 

evidence of disposal or releaSe of hazardous, toxic or radioactive substances, wastes or 

petroleum products. 

• Off-site soils intended for use as site cover cannot otherwise be defined as a solid waste 

in accordance with6NYCRR Part 360-1.2(a). 

• If the contractor designates a source as "virgin" soil, it shall be further documented in 

writing to be native soil material from areas not having supported any known prior 

industrial or commercial development or ~oricultural use. 

• Virgin soi1s should be subject to collection of one representative composite sampl~ per 

source. The sample should be analyzed for TCL YOCs, SYOCs, pesticides, PCBs, 

and TAL metals plus cyanide. The soil will be acceptable for use as cover material 

provided that all parameters meet the NYSDEC reconunended soil cleanup objectives 

,included in T AGM 4046. 
. 

• Non-virgin source area soils wil1 be tested via collection of one composite sample per 

500 cubic yards of material from each source area. Ifmore than 1,000 cubic yards of 

sbil are borrowed from a given off-site non-virgin soil source area and both samples of 

the first 1,000 cubic yards meet the T AGM 4046 criteria,. the sample collection 

frequency will be reduced to one composite for every 2,500. cubic yards of additional 

soils from the same source, up to 5,000 cubic yards. For borrow sources greater than 

·5,000 cubic yards, sampling frequency may be reduced to one sample per 5,000 cubic 

yards, provided an earlier samples met the TAGM 4046 criteria. 

• To reduce the potential for disturbance of the soil cover material, benus cr mounds 

composed of clean soil will be constructed in areas in which trees and sluubs will be 
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A.S Erosion Controls 

A.5.l General Guidelines 

When site development or remedial actions require the disturbance of more than five acres of 

land, federal and state laws! require that the project obtain coverage under the NYSDEC 

SPDES General Pennit for Storm Water Discharges from ConstruCtion Activities that are 

classified as "Associated with Industrial Activity", Pennit #GP-93-06 (Construction Storm 

Water General Pennit). Requirements for coverage under the Construction Storm Water 

General Permit include the submittal of a Notice ofIntent form and the development ofa Storm 

Water Pollution Prevention Plan (SWPPP). The SWPPP must fulfill all pennit requirements and 

must be prepared in accordance with "Chapter Four: the Storm Water Managem,ent and 

Erosion Control Plan" in Reducing Impacts of Storm Water Runoff from New Development, 

NYSDEC, 1992. This Storm W~ter Management and Erosion Control Plan, in accordance 

with pennit requirements, will provide the following information: 

A background discussion of the scope of the construction project., 

A statement ofthe storm water management objectives. 

An evaluation of post-development runoff conditions. 

A description of proposed storm water control measures. 

3198·004 

I The Federal Water Pollution Control Act (as amended, 33 U.S.C. 1251 et. Seq.) and the New 

'York State Environmental Conservation Law: Article 17, Titles 7 and 8 and Article 70. 
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A description of the type and frequency of maintenance activities required to support 

the control measure. 

The SWPPP will address issues such as erosion-prevention, sedimentation control, hydraulic 

loading, pollutant loading, ecological protection, physical site characteristics that impact design, 

and site management planning. The SWPP will also include a contingency plan to be 

implementeD in the event of heavy rain events. All descriptions of proposed features and 

structures at the site will includ_e a description of structure placement, supporting engiJ:1eenng 

data and calculations, construction scheduling, and references to established detaileD design 

criteria. The SWPPP will conform to all requirements as established by applicable regulatory 

- agencies. 

Proven soil conservation practices will be incorporated in the construction and development 

plans to mitigate soil erosion damage, off-site sediment migration, and water polhltion from 

erosion. These practices combine vegetative and structural measures. Many ofthese -measures 

will be pennanent in nature and become part of the completed construction project (design 

features such as drainage channels and grading). Other measures will be temporary and serve 

only during the construction stage. The contractQr will remove temporary measures at the 

completion of construction. The selection of erosion and sediment control measures will be 

based on several general principles, including: 

The minimization of erosion through project design (maxiInum slopes, phased 

construction, etc.). 

The incorporation of temporary and pennanent erosion control measures. 

The removal of sediment from sediment-laden storm water before it leaves the site. 

The generic erosion and surface water control plan included in Attachment III details typical 

methods of erosion control that must be followed during site redevelopment activities. As 

described in Attachment III, a specific erosion and surface water control plan must be created 

prior to implementation of redevelopment activities. The use of appropriate temporary erosion 

control measures such as silt fencing andlor hay bales will be required around all soil/fill 
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stockpiles and unvegetated soil surfaces during redevelopment activities. These methods are 

described below, and Attachment IV includes details for various erosion control measures that 

might be used during site redevelopment activities. Stockpiles shall be graded and eompacted 

as necessary for positive surface water runoff and dust control. Stockpiles of soiVfill will be 

placed a minimum of fifty feet from the boundaries. 

A.S.2 Temporary and Permanent Erosion Control Measures 

A.S.2.} Temporary Measures 

Temporary erosion and sedimentation control measures and facilities will be employed during 

active construction stages. Prior to any construction activity, temporary erosion and sediment 

control measures shall be installed and maintained until they are no longer needed, or until such 

time that penn anent erosion control measures are installed and effective. Additional sediment 

control measures may also be necessary. Structural measures, as described below, will be 

designed and installed to provide the required sediment and erosion controL The following 

temporary measures will be incorporated into construction activities: 

Silt fencing. 

Straw bales. 

Temporary vegetation/mulching. 

A.S.2.I.} Silt Fencing 

Regrading and capping activities may' result in sheet flow to various areas of the site; therefore, 

silt fencing will be useD as he primary sediment control measure. Prior to extensive clearing, 

grading, excavation, and placement of cover soils, silt fences will be installed along all 

construction perimeter areas to prevent sedimentation in low areas and drainage areas. The 

location and orientation of silt fencing to be used during redevelopment operations will be field 

detennined.' There may be breaks and overlaps in the silt fencing to allow construction vehicles 

access to the construction areas. 
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Intermediate silt fencing will be used upslope of perimeter areas where phased construction 

activities are occurring. This measure will effectively lower sheet flow velocities and reduce 

sediment loads to perimeter fencing. In addition, silt fencing around soH stockpi.les will· be 

employed. 

As sediment collects along the silt fences, they will be cleaned to maintain desired royal 

perfonnance and prevent structural failure of the fence. Removed sediment will be dispo~ed . 

on-site as general fin in a designated area. The perimeter silt fenxs will remain in place until 

construction activities in the area are completed and vegetative coVer or other erosion ~ontrol 

measures are adequately established. Silt fences will be provided and installed in accordance 

with the details presented in Attachment IV. 

A.S.2.J.2 Straw Bales 

Straw bales will be' used to intercept sediment-laden runoff from stonn water channels as 

needed during various phases of construction. Additional straw bale dikes may be necessary in 

some areas during some phases of construction 

Use of straw bales will be limited to swales andlor diversion ditches where the anticipated flow 

velocity will not be greater than 5 feet per second (fps). Where flows may eventually exceed 5 

fPs along a swale or diversion ditch, an intermediate straw bale barrier will be installed 

upgradient of the fmal bale barrier. The intennediate bale barrier will effectively reduce flow 

velocities and sediment load to the final barrier. 

As with the silt fencing, sediment will. be removed to maintain perfonnance and prevent 

overtopping or failure of the straw bale barrier. Removed sediment wm be disposed of on-site 

as general fill in a designated area. Sediment laden straw bales that have . lost their structural 

integrity a~d/or effectiveness will be disposed of off-site as a solid waste. Straw bale barriers 

will remain in place until construction activities contributing sediment to the banier are complete 

and vegetative cover or other erosion control measures are adequately establisheD. Straw bales 

will be provided and installed in accordance with the details presented in Attachment N. 
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A.S.2.i.3 Temporary Vegetation and Mulching 

As a result of phased construction and split construction schedule'-portions of the site m~y be 

left in intermediate!incomplete conditions. 1ntennediate areas may include rough graded areas 

awaiting [mer grading or areas awaiting topsoil placement. Intermediate areas where activities 

will not resume for a period in excess of two weeks shall be seeded with a quick germinating 

variety of grass or covered with a layer of straw mulch. 

The temporary cover will act to stabilize the soil and reduce erosion. As construction 

progresses, areas containing temporary vegetation or straw mulch can be covered without' 

removal of the temporary vegetation or mulch. 

A.S.2.2 Permanent Control Measures 

Penn anent erosion control measures and facilities will be incorporated during cover construction. 

and during site redevelopment for long-tenn erosion protection. Pennanent measures and 

facilities will be installed as early as possible during construction phases. Parking and building 

systems assoCiated with redevelopment shall not include dry wells or other subsurface 

injections/disposal piping or facilities. 

A.S.2.2.1 Design Features 

The remedial construction acti~ities will involve the installation of cover system including 'asphalt, 

concrete, or clean fill over the entire site. Permanent erosion control measures incorporate a 

combination of design features to limit overall erosion and sediment problems to practical design 

limits, and the placement of permanent facilities during site restoration for long-term erosion 

protection. The soil cover system will be designed based on the following criteria: ' 

• Maximum slope of33% (3H: IV) to limit erosion. 

• Minimize the potential contact with, and migration ot: waste fill. 
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Provide a medium for the growth of vegetation to control erosion. 

Painted Post Development, LLC 

Former Ingersoll-Rand Foundry Site 

Painted Post Remedial Work Plan 



312o 

Appendix A_ 
Design features incorporated into the construction plans to control erosion will include limiting 

steep slopes, routing' runoff to surface water collection charu:iels, limiting flow velocities in the 

collection channels to the extent practical, and lining collection channels, where appropriate. In 0 

areas where flow will be concentrated (i.e; collection channels) the channel slopes and 

configuration will be designed to maintain channel stability. 

A.5.2.2.2 Construction Features 

Any final slopes greater than 25 percent win be reinforced or have a demarcation layer under 

the clean cover to indicate if erosion has extended into the subgrade. Following the placement 

affinal cover soils overregraded areas, a revegetation program will be implemented to establish 

permanent vegetation. Vegetation serves to reduce erosion, enhance evapotranspiration, and 

improve runoff water quality. The areas to be grassed will be seeded in stages as construction 

in is completed with 70 lbsiacre of seed conforming to the mix included in 3.2.1 of the 

Remedial Work Plan. In addition to the above seed mixture, mulch, mulch blankets, or 

synthetic Jabric will be placed to prevent erosion during turf establishment. M.ulch will be placed 0 

on all slopes less than 15% and a mulch blanket on all slopes greater than 15%. Synthetic 

erosion control fabric will be placed in drainage ditches and swales. As an aid to turf 

establishment, seeded areas will be fertilized with oa starter fertilizer. 

A.6 Dust Controls 

The surface of un vegetated or disturbed soiVfill areas will be wetted at all times with water or 

other dust suppressive agents to control dust during construction. There shall be no visible dust 

generated during redevelopment activities. Any sub grade material left exposed during e},.'tended 

interim periods (greater than 90 days) prior to placement of final cover shall be covered with a 

temporary cover system (i.e., tarps, spray type cover system, etc.) or planted with vegetation to 

control fugitive dust to the extent practicable. Particulate monitoring will be performed along the 

°do\NJ1wind occupied perimeter of parcels during sub grade excavation, grading, and handling 

activities in accordance with the Community Air Monitoring Plan further detailed in SeCtion 4.2. 
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Dust suppression techniques will be employed at the site in accordance with NYSDEC TAGM 

4031 (Fugitive Dust Suppression and Particulate Monitoring Program at Inactive Hazardous 

Waste Sites). This TAGM desenbes guidance for dust monitoring, and includes a list of 

effective dust suppression techniques. Dust monitoring is more fully described in Section 

A.12.2 (Community Air Monitoring Program). As per TAGM 4031, dust suppression 

techniques that may be used atthe site include applying water on roadways, wetting equipment, 

spraying water on buckets during excavation and dumping, hauling materials in properly Co.v~~ed 

or watertight containers, covering excavated areas and material after excavation activity ceases, 

establishing vegetative cover immediately after placement of cover soil, and reducing the 

excavation size and/or number of excavations. 

A.7 Construction Water Management 

Pumping of water 0.e., groundwater and/or storm water that has accumulated in an excavation) 

from excavations, if necessary, will be done in such a manner as to prevent the migration of 

particulates, soiVfill, or unsolidified concrete materials, and to prevent damage to he existing 

subgrade. Water pumped from excavations will be managed properly in accordance with aU 

applicable regulations so as to prevent endangerment of public health, property, or any portion 

of the construction. 

The groundwater in excavations will be field screened for VOCs and observed for any 

noticeable sheens. Water in the excavations will not be discharged to the ground surface if: 

Staining or PID measurements above background are observed in the excavation, or 

A sheen is present on the water surface. 

If any of these eonditions exist, the water pumped from the excavations will be containerized 

and analyzed in accordance with the Surface Water and Groundwater quality Standards set 

forth in 6 NYCRR Part 703.5 and the local sewer authority discharge permit If the water 

meets the surface water and groundwater quality standards, it may be discharged to the ground 

surface. If the water does not meet the surface water and groundwater quality standards, it may 
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be discharged to the local sewer authority under a discharge permit. If th~ water quality is such 

that the local sewer authority discharge penn it requirements will be exceeded, or the local sewer 

authority will not approve the discharge to a sewer, it will be transported off-site for proper 

disposal or treated on-site via a treatment system that has been approved by NYSDEC. 

Runoff from surface discharges shall be oontrolled. No discharges shall enter a surface water 

body without proper permits. 

A.8 Fencing And Access Control 

Access to soiVfi!l on the site must be controlled until final cover is placed to prevent direct 

contact with sub grade materials. To better control site access, obvious access points will be 

gated. All gates and existing fencing will be posted with ''No Trespassing" signs. The majority 

of the site will be covered with clean fill or vegetated via hydroseeding to limit dust generation. 

A.9 Property Use Limitations 

The use of the property will be restricted through verbiage in the Brownfield Cleanup 

Agreement, to which this Remedial Action Work Plan will be attached. 

A.I0 Notification and Reporting Requirements 

The following minimum notification an<;l reporting requirements shall be followed by the property 

O\V!1er prior to and following site 'development, as appropriate: 

3198-004 

The NYSDEC and NYSDOH will be notified that subgrade activities are being initiated 

a minimum of five working days in advance of construction. 

A construction certification 'report stamped by a New Yark State licensed Professional 

Engineer, will be prepared and submitted to the NYSDEC and NYSDOH within 90 

days after development of each parcel or subparce1. At a minimum, the report will 

include: 
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An area map showing the parcel or subparce\ that was developed and the property's 

tax map number. 

A topographic map of the developed property showing actuil building locations and 

dimensions, roads, parking areas, utility locations, berms, fences, property lines, 

sidewalks, green ar~, contours and other pertinent improvements and features. The 

topographic map will be stamped by a New York.State licensed surveyor. 

Plans showing areas and depth offill removal. 

Description of erosion control measures. 

A text narrative describing the excavation activities performed, health and safety 

monitoring performed (both site specified and Community Air Monitoring), quantities 

and locations of soiVfill excavated, disposal locations for the soil/fill, soil sampling 

locations and results, a description of any problems encountered, location and 

acceptability test results· for backfill sources, and other pertinent information necessary 

to document that the site activities were carried out properly_ 

Plans showing before and after survey elevations on a 100-foot grid system to 

document the thickness of the clean soil cover system. 

A certification that all work was performed in conformance with the SFMP. 

A.ll Quality Assurance and Quality Control (QAJQC) 

A.l1.l Analytical Methods 

All site soil/fill characterization 'samples collected during site redevelopment activities will be 

analyzed using EPA-approved analytical methods using the most recent edition of the EPA's 

"Test Methods for Evaluating Solid Waste" (SW-846). Methods for Chemical Analysis of 

Water and Wastes "(EPA 600/4-79-020), Standard Methods for Examination of Waste and 

Wastewater" (prepared and published jointly by the American Public Health Association, 

American Waterworks Asso~iation and Water Pollution Control Federation). 
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A.ll.2 Laboratory 

The laboratory proposed to perform the analyses will be certified through the New York'State 

Department of Health Environmental Laboratory Approval Program (ELAP) to. perform 

Contract Laboratory Program (CLF) analysis and Solid Waste and Hazardous' Waste 

Analytical testing on all media to be sampled during this investigation. The laboratory will 

~naintain this certification for the duration of the project. 

A.l1.3 Data Submittal 

The laboratory will pelfolJ11 the analysis of samples in accordance with the most recent (year 

2000) NYSDEC Analytical Services Protocol (ASP). Analytical data will be submitted in 

complete ASP Category B data packs including documentatIon of laboratory QNQC 

procedures that will provide legally defensible data in a court of law. If requested, the Category 

B data packs will be submitted to the NYSDEC. . 

Procedures for chain of custody, laboratory instrumentation calibration, laboratory analyses, 

reporting of data., internal quality contro~ and corrective a~tions shall be followed as per SW-

846 and as per the laboratory's Quality Assurance Plan. \\'here appropriate, trip blanks, field 

blanks, field duplicates, and matrix spike, matrix spike duplicate shall be performed ata rate of 

10% and will be used to assess the quality of the data. The laboratory's in~house QAJQC 

limits will be utilized whenever they are more stringent than those suggested by the EPA 

methods. 

A.l1.4 Data Usability Summary Reports 

After receipt of analytical results, the data package will be sent to a qualified, third party, data 

validation specialist for evaluation. A Data Usability Summary Report (DUSR) will be 

prepared. The DUSR will provide a determination of whether or not the data meets the project 

specific criteria for data quality and data use. 
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A.12 Health and Safety Procedures for Intrusive or Maintenance 

Activities 

A.12.1 Construction Personnel Protection 

Contractors engaged in subsurface (invasive) construction or maintenance activities (e.g.,' 

foundation and utility workers) will be required to implement appropriate health and safety 

procedures. These procedures will involve, at a minimum, donning adequate personal 

protective equipment, performing appropriate air mqnitoring, and implementing other 

engineering controls as necessary to mitigate potential ingestion,. inhalation and contact with 

residual constituents in the soils. A site-specific, activity-specific health and safety plan must be 

prepared by the contractor prior to on-site construction activities. Recommended health and 

safety procedures include the following: 

• While conducting invasive work at the site, the Contractor shall provide working 

conditions on each operation that shall be as safe and healthful as the nature of that 

operation permits. The Contractor shall comply with all New Yark State Department 

of Labor regulations and published- recommendations and regulations promUlgated 

under the Federal Occupational Safety and Health Act of 1970 and the Construction 

Safety Act of 1969, as ~ended, apd with laws, rules, and regulations of other 

authorities having jurisdiction .. Compliance with governmental requirements is mandated 

by law and considered only a minimum level of safety performance~ The Contractor 

shall insure that all work is performed in accordance with recognized safe work 

practices. 

The Contractor shall be responsible for the safety of the Contractor's employees, the 

public and all other persons at or about the site of the work. The Contractor shall be 

solely responsible for the adequacy' and safety of all construction methods, materials, 

eguipment and the safe prosecution of the work. 

• The Contractor shall have a written health and safety plan (HASP) prepared, signed 

and sealed by a safety professional; a safety professional <;Ind/or a trained safety 

representative(s) active on the job whenever the work is in progress; an effective and 

documented safety training program; and a safety work method check list system. 
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• The Contractor shall stop work whenever a work procedure or a condition at a work 

site is deemed unsafe by the safety professional or his trained safety representative(s). 

• The Contractor shall employ a properly qualified safety professional whose duties shan 

be to initiate, review and implement measures for the protection of health and prevention 

of accidents. The Contractor shall also employ safety representative(s) 'whose duties, 

working under the direct supervision of the safety professiona~ shall include the 

imp~ementation the safet~ prograrn for the work at the site. 

• Recognition as a safety professional shall be based on a minimum of certification by the 

Board of Certified Safety Professionals as a Certified Safety Professional and 5 years of 

professional safety management experience in the types of construction and conditions 

expected to be encountered on the site. 

The safety representative(s) who will work under the direction of the safety professional 

, will have appropriate qualifications. The required qualifications shall include a minimum 

of five years of relevant construction experience, two years of which were exclusively in 

construction safety management; successful completion of a 30-hour OSHA 

Construction Safety and Health training course; 40-hour trainiflg as per 29 CFR 

1926:65, Hazardous Waste Operations and Emergency Response; and, if confined 

space entry is required, training as per 29 CFR 1910.146, Pennit-Required Confined 

Spaces. 

The safety professional shall visit and audit all work areas as often as necessary but at 

least once each week and shall be available for consultation whenever necessary. 

The safety representative(s) must be at the job site full-tiine (a minimum of 8 hours per 

working day) whenever htrusive work is in progress. \Vhen mUltiple shift work is in 

progress more than one safety representative may be required. 

• The safety professional and his safety representative(s) shall be responsible for ensuring 

Contractor compliance with governing laws, rules'and regulations as well as of good 

safety practice. 

• The safety staff shall maintain and keep available safety records, up-to-date copies of all 

pertinent safety rules and regulations, Material Safety Data Sheets, and the Contractors' 

site specific health and safety plans (HASPs) and the site emergency response plan with 

emergency and telephone contacts for supportive actions.', 
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• The responsible safety professional shall sign and seal the Contractor's written site­
specific HASP and the Plan shall be availableto workers on site. The Contractor shall 
provide copies of the HASP to the Contractors' insurer, if required. 

The HASP will identify and defme the following: the hazards anticipated for each major 
invasive task; the engineering, administrative andlor personal protective equipment 
control measures that will be implemented; the surveillance methods, and schedules of 
both walk through surveys and in-depth safety audits to be performed on site; medical 
monitoring and screening methods; the Contractors' pre-start-up and continuous satety­
training program; emergency response equipment, notification, training and procedures; 
and include copies of safety inspection check-off sheets, specific to the work methods 
and crews performing work at the various job locations, to be used on a regular basis in 
evaluating the site and work methods. ' 

The safety professional and/or his trained safety representative(s) shallas a minimum: 

3198-004 

Schedule and conduct safety meetings and safety training programs as required by 
law, the health and safety plan, and good safety practice. A specific schedule of 
dates of these meetings and an outline of materials to be covered shali be provided 
with the health and safety plan. All employees shall be instructed on the recognition 
of hazards, observance of precautions, of the contents of the health and safety plan 
and the use of protective and emergency equipment. 

Determine that operators of specific equipment are qualified by training and/or 
experience before they are allowed to operate such equipment. 

Develop and implement emergency response procedures. Post the name, address 
and hours of the nearest medical doctor, name and address of nearby clinics and 
hospitals, and the telephone numbers of the appropriate ambulance service, fire, and 
the police department. 

Post all appropriate notices regarding safety and health regulations at locations that 
afford maximum exposure to all personnel at the job site. 

Post appropriate instructions and warning signs in regard to all hazardous 'areas or 
conditions that cannot be eliminated. Identification of these areas shall be based on 
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experience, on site surveillance, and severity ofhaiard. Such signs shall not be used 

in place of appropriate workplace controls. 

Ascertain by personal inspection that all safety rules and regUlations are enforCCli. 

Make inspections at least once a shift to ensure that all machines, tools and 

. equipment are in a safe operating condition; and that all work areas are free of 

hazards. Take necessary and timely corrective" actions to eliminate all unsafe acts 

andl.or conditions, and submit to the Engineer each day a copy of his findings on the 

inspection check list report forms established in the health arid safety plan. 

Provide safety training and orientation to authorized visitors to ensure their safety 

while occupying the job site. 

Perform all related tasks necessary to achieve the highest degree of safety that the 

nature of the work permits. 

The Contractor shall have proper safety and rescue equipment, adequately 

maintained ard readily available, fOf foreseeable contingencies. This equipment may 

include such applicable items as: proper fire extinguishers, fIrst aid supplies, safety 

ropes and ham esses, stretchers, water safety devices, oxygen breathing apparatus, 

resuscitators, gas detectors, oxygen deficiency indicators, combustible gas 

detectors, etc. This equipment should be kept in protected areas and checked at 

scheduled intervals. A log shall be maintained indicating who checked the 

equipment, when it was checked, and 1I1at it was acceptable. This equipment log 

shall be updated monthly and be submitted with the monthly report. Equipment that 

requires calibration shall have copies of dated calibration certificates on site. 

" Substitute safety and rescue equipment must be provided while primary equipment 

is being serviced or calibrafed. 

All personnel employed by the Contractor or his s~bcontractors or any visitors 

whenever entering the job site, shall be required to wear appropriate personal 

protection equipment required for that area. The Contractor may remove from the 

site any person who fails to comply with this or any other safety requirement. 

Because water with elevated pH may act as a skin irritant, care must be taken to 

inhibit dermal contact when handling any groundwater at the site. Actions to inhibit 
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contact with groundwater may include the use of latex or other waterproof gloves 

by on-site workers. 

A.12.2 Community Air Monitoring Program 

Ambient air monitoring will be conducted by the Professional Engineer monitoring the work on a 

real-time basis during all subsurface construction activities using a minimum of a photoionization 

detector, and a dust meter. Battery charge level for each instrument will be checked at the 

beginning and end of each day. ' The instruments will be calibrated at a frequency recommended 

by the manufacturer. All air monitoring readings will be recorded in a logbook and will be 

available for review by the NYSDEC and New York State Department of Health (NYSDOH). 

Baseline conditions will- be measured at proposed intrusive activity locations prior to 

commencement of operations. Air quality within the work zone will be monitored in accordance 

with the site-specific health and safety plan created by the site developer or contractor. In 

addition to monitoring the work area for worker health and safety, volatile organic compounds 

will be monitored at the downwind perimeter of the work area every hour. If downwind 

perimeter organic vapor levels exceed five parts per million (ppm) above the upwind work area 

perimeter concentrations, the Vapor Emission Response Plan will be implemented. 

As described in Section A.6, appropriate dust suppression techniques will be employed at all 

times during site redevelopment activities. Using a dust meter, particulates will be continuously 

monitored immediately downwind in the work area and integrated over a period not to exceed 

15 minutes. If the downwind particulate level is more than 150 ug/rrf, then upwind 

(background) levels must be measured immediately. lfthe downwind levels are more than 100 

ug!~ above background, additional dust suppression measures must be taken. 
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A.12.l.l Vapor Emission Response Plan 

If the downwind area perimeter air concentrations of organic vapors exceed the upwind work 

area perimeter conr,:entration by 5 ppm but less than 25 ppm, the following actions will be taken: 

• Every 30 minutes monitor the perimeter work area location. 

Every 30 minutes monitor the organic vapor concentration 200 feet downwin~ of the 

work area perimeter or half the distance to the nearest receptor; whichever is less. If 

this reading exceeds the perimeter work area upwind organic vapor concentration by 5 

ppm, all work must halt and monitoring increased to every 15 minutes. It: at any time, 

this reading exceeds the perimeter work area upwind concentration by 10 ppm, the 

Major Vapor Emissions Response Plan will be initiated. 

If organic vapor levels 200 feet downwind of the perimeter work area or half the 

distance to the nearest downwind receptor, whichever is less, exceeds by 5 ppm the 

work area perimeter upwind concentration persistently, then air quality monitoring must 

be performed within 20 feet of the nearest downwind receptor (20-foot zone). lfthe 

readings in the 20-foot zone exceed the perimeter work area upwind concentration by 5 

ppm for more than 30 minutes, then the Major Vapor Emissions Response Plan will be 

implemented. . 

Work activities can resume only after the downwind 200-foot reading and the 20-foot 

zone reading are less than 5 ppm above the perimeter work area upwind concentration. 

In addition, the downwind perimeter work area concentration must be less than 25 

ppm above the perimeter work area upwind concentration. 

A.12.2.2 Major Vapor Emission Response Plan 

If the downwind work area perimeter organic vapor concentration exceeds the upwind work 

area perimeter concentration by more than 25 ppm, then the Major Vapor Emission Response 

Plan will be activated. Upon activation, the following activities will be undertaken: 

1. All work will halt 

2. All Emergency Response Contacts as listed in the Health and Safety Plan will be 

contacted. 

3198-004 
Painted Post Development, LLC 

Former In.gersoll-Rand Foundry Site 

Painted Post Remedial Work Plan 
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3. The N'{SDEC, NYSDOH, and the Steuben County Health Department will be notified 

and advised of the situation. 

4. The local police and fire department authorities will immediately be CDntacted by the 

Safety Officer and advised of the situation. 

S. Frequent air monitoring will be conducted at 30-minute intervals within the 20-Foot Zone. 

If two successive readings below action levels are measured, air monitoring may be 

halted or modified by the Safety Officer and work may resume 

3198-004 
Painted Post Development, LLC 

Former Ingersoll-Rand Foundry Site 

Painted Past Remedial 'fork Plan 
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DEED FOR THE FORMER INGERSOLL RAND SITE [324­327]
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" 

D 

HARRIS BEACH ~ 
~-~~-------~-~~~--------j.A~iFf"'~Orl1"R"f<;II'<IrFt'!'l5<:-t3A:T-T -t-A-W---- n ____ • _____ n 

March 22, 2012 

Via Federal Express 

Bart Putzig 
Hazardous Waste Remediation Bureau 
New Yark State Department of Environmental Conservation 
Region 8 
6274 East Avon-Lima Road 
Avon, New York 14414-9519 

Geoffrey Laccetti 
New York State Department of Health 

v Bureau of Environmental Exposure Investigation 
Flanigan Squme 
547 River Street 
Troy, NY 12180 

99 GARNSEY ROAD 

PITTSFORD. NY 14534 
(585) 419-8800 

JOSEPH D. PICCIOTTI 

DIRECT: (585) 4 19-8629 
FAX: (585) 419-8815 
JPICCIOTTI@HARRISBEACH.COM 

Re: Notice of Excavation on the Former Ingersoll-Rand Foundry Site, Village of 
Painted Post, Steuben County, New York 
DEC ID Site No.: 851012 Classification C ("the contamination identified at the 
Site has been properly remediated" in accord New Y ark State Department of 
Environmental Conservation and the site was de-listed on 9/25/03) 

Dear Messrs. Putzig and Laccetti: 

In accord with the August 1, 2005 bargain and sale deed (the "Deed") filed for the 
referenced site, please treat this letter and its enclosures as the notice required to be given to th~ 
New York State Department of Environmental Conservation ("DEC") by the referenced site 
owner that construction activity, including excavation on the site will be undertaken pursuant to 
the enclosed. Further, in accord with the soil fill management plan for the site as provided for in 
the Deed, please also treat this letter and enclosures as fulfilling the five (5) day notice 
requirement under such plan to notify DEC and the New York State Department of Health 
concerning the intent by the facility operator to initiate excavation activities on the referenced 
site. 

Yesterday I spoke to Mr. Putzig at DEC and at the time my understanding was that 
construction activities that involved excavation would likely not begin 'until the beginning of' 
April, but I am told that excavation may begin as soon as the middle of next week or March 28, 
2012. 
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Please call me in accordance with the enclosed if you have any questions. 

Sincerely, 

JDP:nac 

%;\\ 
Jo'rJ.llI': !'Matti 

Enclosures 
Jim Charles, Esq DEC counsel 
Timothy Schneider DEC Region 8 
Bob Drew Hunt Architects, Engineers and Land Surveyors, P.C. 
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Notice Pursuant to the August 1, 2005 Bargain and Sale Deed for the Former Ingersoll- Rand 
Foundry Site: Excavation and Construction Pursuant to the Development and Operation of the 

1. 

~ proposed Transloading Facility 

Site Name: Transloading Facility on a 
Former Ingersoll-Rand Foundry Site 
(the "Site") 

II. DEC Site ID No. 851012 Classification C 
(Identified contamination at the site deemed 
to have been remediated in accordance with 
with the applicable requirements and 
de-listed as of 9/25/03) 

II. Contact Information of Person Submitting Notification: 

Name: 

Address1: 

Address2: 

Phone: 

III. Notification: 

Joseph D. Picciotti, Esq, on behalf of the Site Owner Painted Post 
Development, LLC and the Village of Painted Post as member of Painted 

Post Development LLC 

99 Garnsey Road 

Pittsford, New York 14534 

(585) 419-8800 E~mail: jpicciotti@harrisbeach.com 

As required by the bargain and sale deed for the former Ingersoll-Rand Foundry Site, 
Steuben County, Painted Post, New York dated August 1, 2005 (the "Deed") ( attached to the 
compendium of exhibits supplied .herewith as Exhibit "A" is a copy of the Deed and pertinent 
attachments to it), this notification is provided pursuant to the Deed under section B subpart 2 
requiring -notification to the New York State Department of Environmental Conservation ("DEC") 
in the event of any planned excavation of surface or subsurface soils on the Site. In addition, 
pursuant to the soil fill management plan and protocol attached and made part of the Deed, please 
also treat this as notification to DEC and the New York State Department of Health that 
excavation of surface and subsurface soil associated with the project below may begin at the Site 
as soon as March 28,2012. 

This further provides notice that as described in more detail below a facility (referred to 
hereafter as the "Transloading Facility," or "Facility") shall be constructed and operated on a 
portion of the Site. The operation of the Transloading Facility as described below is one of 
authorized uses prescribed under the Deed (see section A of the Deed), as the Facility constitutes -
an industrial use under the Village of Painted Post Zoning Law's classification for the Site, as it 
will be used to operate a whole sale business and warehousing including the sale of surplus 
municipal water. In addition, attached as Exhibit "B" to the compendium is the notice issued under 
the New York State Environmental Quality Review Act of the filing of a negative declaration for 

1 
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the operation of the Facility on a portion of the Site under a lease agreement with the facility 
operator. 

IV. Description: 

As set forth previously, a portion of the Site shall be developed and operated as the 
proposed Transloading Facility which will include the construction and operation of the 
following: (i) a filling/metering station and related improvements to be used for 
filling/metering of railroad cars with surplus water from the Village of Painted Post's Water 
Distribution System; (ii) the construction and operation of a rail siding on a portion of the Site 
and related improvements, including rail loading facilities to connect to the existing rail line 
along Chemung Street adjacent to ,the Site, and (iii) the acquisition and installation in and 
around the Site of certain machinery and equipment and other items of tangible property to be 
used to sell surplus municipal water, with such water to be drawn from Village water wells not 
located on the Site. See attached to the compendium as Exhibit "C" a copy of the engineering , 
report for the Transloading Facility provided as part of the November 2011 draft Engineering 
Report issued by H1,ll1t, Architects, Engineers & Land Surveyors, P.C. Moreover, see Exhibit 
"D" attached to the compendium submitted herewith, a site plan for the Facility. 

In addition,in accordance with the Deed, the development, construction and 
operation of the Transloading Facility shall be undertaken in. accordance with the soil fill 
management plan and shall be undertaken in accordance with other required storrnwater . 
control measures which shall be implemented by the Facility operator pursuant to the lease for 
the Facility to be constructed at the Site, see Exhibit "E" to the compendium (copies of 
pertinent portions of the lease). Further, attached as Exhibit "F" to the compendium is a copy 
of pertinent portions of the Environmental Impair nt Liability Insurance Policy binder issued 
for the Site. 

Name: 
----~r7~--~-L------------~ 

ep D. icciotti 
behalf of Painted Post Development, LLC and the Village of Painted 

st as the member of Painted Post Development 

Dated: March 22,2012 
Pittsford, NY 

2 



EXHIBIT 12 – SUSQUEHANNA RIVER BASIN CORRESPONDENCE CONCERNING
AUTHORIZATION FOR THE WITHDRAWAL OF SURPLUS WATER BY THE VILLAGE OF

PAINTED POST [328­334]

328

From: Miller, Glenda [mailto:qmiller@srbc.netJ 
Sent: Friday, April 15,2011 2:51 PM 
To: LarrySmith 
Subject: RE: SRBC approval for Shell· 

Larry Smith: 

D 

Shell.is approved to use the Village of Painted Post for the 0.5000 mgd amount. 

Regards, 
Glenda 

Glenda Miller 
Supervisor - Approval By Rule Program 
Susquehanna River Basin Commission 

-,---------'----,-----
From:.Larry Smith [mailto: ppdow@stny.rr.com) 
Sent: Friday, April1S, 2011 2:44 PM 
To: Miller, Glenda 
Subject: Re: SRBC approval for Shell 

Glenda: 

Sorry about that. 

Larry Smith, Supt of Public Works for the Village of Painted Post. 
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Glenda Miller 
. Supervisor - Approval By Rule Program 
Susquehanna River Basin Commission 

From: Larry Smith [mailto:ppdpw@stny.rr.com] 
Sent: Friday, April 15,2011 9:59 AM 
To: Miller, Glenda 
Subject: SRBC approval for Shell 

Glenda: 

D 

Just wanted to confirm that Shell has been approved to withdraw up to .50 MGD from the Village of Painted Post Water 
System. 'received an email from them saying they have been approved. 

ThankYou 

Larry Smith, Supt. of Public Works 

2 
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From: Larry Smith [mailto:ppdpw@stny.rr.com] 
Sent: Thursday, February 03, 20111:20 PM 
To: Ballaron, Paula 

D 

Subject: Re: SRBC Approval for the Village of Painted Post 

Paula: 

Thank you for all your assistance during this permit process. 
Larry' 

,:i.b.'.~ ...... ~.;, ... ~.' .. ~.-.m.-.·,',?,,~:::,~,.,i!2.·:'.aJ.~.:I·~a:·'·r·· ... ~.~.·.·''''.~, •... ?s.:,i,., .. 'a.~"ug.>'I~ai" .. · .. ~.·~,.:.~,·.:..~,i.'.: .. -,·~."'" •• ,T •. , .• ,,· ... ','.:.·· .. ' .... · .•.. ''', ......... : ••• :',.; •• :--..•. ' .• : .. : .. ' .•.•. :, •. : .••.• r ...... ·:.~.· •. :', .. ','.',',.,c-.",' .. > .. ,' •. ,'.;.':'., ... :', .. ' ..• i,~': .. ·'.:~ .•. : .. ,:!.-.~.; •• ":,.: .• "-";~,,,., .. ,,,,,.,:,;. ···,·",'··'"··TN"",·."·' ....• ..,. .... -.·~.,"'.';',r; .• ·"".:."",.·.-·""~·=·,"'·""""'.,.,p-'·'"liV·.~c·~·· .. '·':,,··;'·· .. -i-',,", .• ~.'h .. =_., y' ~;~;. y:'~E> ,. \';(l~!,F~ "'~ ,y . _, ~c ~ - ::' ,,_ '''- .. ~·::~~·~~;~~ifL{~i~~;~\~~i~;;.:;y~'::::;~';:~:~{:~}{.~:t~·t~,:~!~~~~at~d;: .. ~:~.~·lr~~~;iis?:~c~~~~~jl~;i~~}:~s~~t~1~~tf~~~~~~;i~·~:.;~di)\1>~~{l: 
To: tjwreed@yahoo.com 
Cc: Zampogna, Damian; ppdpw@stny.rr.com 
Sent: Thursday, February 03. 201112:42 PM 
Subject: SRBC Approval for the Village of Painted Post 

Dear Congressman Reed, 

The Commission approved the bulk purchase of up to 0.500 million gallons per day by Triana Energy, LLC, 
from the Village of Painted Post (NYS5001222), as indicated in the attached emaiL I have copied Larry Smith, 
Superintendent of Public Works of the Village so he is aware of the approvaL 

Under the Commission's Approval by Rule regulations, natural gas companies request approval to purchase water from a 
public water supplier. In the case of the Village of Pi in ted Post whereSRBC does not currently regulate the public water 
supply system, SRBC staff coordinates with NYSDEC in its review of the request to purchase bulk water. In the review, 
SRBC establishes that: 

• There is sufficient excess capacity to support the requested bulk sale; 
• There is an agreement in place between the natural gas company and the public water supplier; 
• The public water supply system is in compliance with its pennits (reporting meets requirements, allocated 

quantities not exceeded, water loss in the system is within acceptable range, etc.); 
• The water for the bulk sale will come from the existing system·and not require a modification under state 

regulations; 
• The connection for the bulk sale will be fully metered and quantities monitored; and 
• The request is administratively complete and otherwise acceptable. 

The approval issued by SRBC does not insure that water will be available for purchase every day; the agreement between 
the gas company and the public water supplier dictates availability. 

If you have additional questions about the approval, please feel free to contact me, 

Paula Ballaron, P. G. 
Manager, Policy Implementation & Outreach 
Susquehanna River Basin Commission 
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From: 
Sent; 

To: 
Cc: 

Subject: 

D 

Miller, Glenda <gmiller@srbc.net> 
Monday, January 03, 2011 2:04 PM 
Rachelle King 

Beauduy, Tom; Richenderfer, Jim; suweaver@state.pa.us;johamilton@state.pa.us; 

rgilius@state.pa.us; mhartle@state.pa.us; cdeluca@state.pa.us; dagustini@state.pa.us; 
djostenski@state.pa.us; jb!-lpynski@state.pa.us; jamekline@state.pa.us; 

mdholt@gw.dec.state.ny.us; pbfreeha@gw.dec.state.ny.us; lacollar@gw.dec.state.ny.us; 
kfsanfor@gw.dec.state.ny.us; kplynch@gw.dec.state.ny.us 

Triana Energy, LLC - Approved Source Application For The Use of Water Obtained From 
The Village of Painted Post - PWS #NYS001222 

Effective January 3, 2010, and pursuant to 18 CFR Section 806.22(f)(12)(ii), the Susquehanna River 
Basin Commission (Commission) hereby approves the source application filed by Triana Energy, 
LLC (hereinafter "project sponsor"), for the use of water obtained from the Village of Painted 
Post (PWS #NY5001222), located in Painted Post, Steuben County, New York. 

As a result of this approval, and pursuant to 18 CFR Section 806.22(f)(11), the project sponsor may 
utilize this source for natural gas development at any drilling pad site for which it has an effective . 
Approval by Rule issued by the Commission, subject to any approval or authorization required by the 
Commission's (host) member state to utilize such source. 

The project sponsor may obtain water from this source in an amount not to exceed the amount 
established in the commitment letter submitted as part of its approval. The project sponsor may only 
increase the committed amount with proper notification to and prior approval from the Commission. 

The project sponsor shall record on a daily basis, and report quarterly on a form and in a manner 
prescribed by the Commission, the quantity of water obtained from this source. 

The project sponsor shall demonstrate to the Commission annually, by means of a commitment letter 
or other documentation acceptable to the Commission, that all sources approved under 18 CFR 
§806.22(f)120i) intend to continue to supply water to the project sponsor. The project sponsor shall 
notify the Commission, in writing, within two (2) weeks of any termination of source water 
agreements. The project sponsor may increase the committed amount with proper notification to and 
approval from Commission staff prior to any consumptive water use. 

If you have any questions regarding the approval, please feel free to contact me at extension 227 or 
Eric Roof at extension 209. 

Thank you, 
Glenda Miller 

Glenda Miller 
Supervisor - Approval By Rule Program 
Susquehanna River Basin Commission 
1721 North Front Street 
Harrisburg, PA 17102 
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717 ~238-0425 Ext 227 
Fax: 717-909-0468 
www.srbc.net 

D 

2 
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From: Larry Smith [mailto: ppdpw@stny,rr,com] 
Sent: Wednesday, March 07, 2012 1:14 PM 
To: 'Miller, Glenda' 

D 

Cc: Richmond, Andrew SEPCQ-UAOjY /E; mpatel@HarrisBeach,com; Wright, Stephen A SEPCQ­
UAS/E/USON; ryorio@stny,rr,com; 'RacheHe King' 
Subject: Village of Painted Post Reallocation df Water 

DearGlenda: 
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As discussed in our phone conversations this morning, attached for your use is a copy of the letter 
addressing the reallocation of the .50 MGD approved withdrawal from Triana 'Energy to·the approved 
withdrawal of .so MGD to SWEPILP for atotal withdrawal of 1.0 MDG. 

Based on our conservation no other additional documents are required for this reallocation. 

I am also mailing out a hard copy to you today. 

If you have any questions please contact me as soon as possible. 

Thank You 

Larry Smith, Supt. Of Public Works 

2 



NOTICE OF MOTION OF RESPONDENTS THE VILLAGE OF PAINTED POST, PAINTED
POST DEVELOPMENT, LLC AND SWEPI, LP, DATED AUGUST 3, 2012 [335­337]
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HARRIS BEACH ~ 
ATTORNEYS AT LAW 

o 

STATE OF NEW YORK 
SUPREME COURT COUNTY OF STECBEN 

In the :yfatter of the Application of the SIERRA CLUB; 
PEOPLE FOR A HEALTHY ENVIRONMENT, INC.; 
COALITIO};" TO PROTECT NEW YORK; JOHN 

NOTICE OF MOTION 
OF RESPONDENTS 
THE VILLAGE OF 
PAINTED POST, 
PAINTED POST 
DEVELOPME)TT, LLC 
AND SWEPI, LP 

! MARVIN; THERESE FINNERAN; MICHAEL 
FINNERA~; VIRGINIA HAUFF; and JEAN WOSINKSI, 

Petitioners, 

For a Judgment under Pursuant to Article 78 
of the Civil Practice Law and Rules 

-against-
Index )To. 2012-0810 

THE VILLAGE OF PAINTED POST; P AI~'HED POST 
DEVELOP:yfENT, LLC; SWEPI, LP; and the 
WELLSBORO AND CORNNG RAILROAD, LLC, 

:yfotion by: 

Date, Time and Place of Hearing: 

Supporting Papers: 

Respondents. 

Respondents the Village of Painted Post (the 
"Village"), Painted Post Development, LLC and 
SWEPI, LP (collectively, the ":yfoving 
Respondents"). 

August 20, 2012, at 9:30 a.m., at the Steuben 
County Supreme Court, 3 East Pulteney Square, 
Bath, New York 14810. 

Verified Answer and Objections in Point of Law, 
dated August 3, 2012, the Affidavit of Roswell 
Crozier, together "vith the exhibits attached 
thereto, sworn to August 1, 2012, the Affidavit of 
Larry E. Smith, together "'lith the exhibits attached 
thereto, sworn to August 1, 2012, the Affidavit of 
Robert Drew, together with attached exhibits, 
sworn to on August 1, 2012, the Affidavit of 
William Myles, sworn to on August 2, 2012, the 
Affidavit of Anne Names, sworn to on August 1, 
2012, the Affidavit of William Gough, sworn to 
on August 1, 2012, the accompanying 
Memorandum of Law, dated August 3, 2012, and 

-1-
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Grounds: 

Relief Requested: 

Responding Papers: 

Dated: August 3, 2012 

HARRIS BEACH :2 
ATTORNEYS AT LAW 

D 

the Administrative Record on behalf of the 
Village. 

1. The Objections set forth in the District's 
Verified Answer and Objections in Point of Law; 

2. CPLR § § 7803 and n04(f) in that the 
action may notbe maintained with respect to the 
movant under Article 78 of the CPLR; 

3. CPLR § 3211(a)(3) in that Petitioner lacks 
standing to maintain this proceeding; 

4. CPLR § 3211(a)(7) in that the action may 
not be maintained with respect to the movant for 
failure to state a cause of action; and 

5. CPLR § 3212 for summary judgment for 
the reasons set forth in the documents submitted 
herewith in that the Village's detennination - if 
any - was not arbitrary and capricious, an abuse 
of discretion or taken without substantial 
evidence. 

1. An Order dismissing the Verified Petition 
in its entirety with prejudice and/or an Order 
granting summary judgment to the Moving 
Respondents in all respects and dismissing with 
prejudice Petitioner's Verified Petition dated June 
22,2012; and 

2. Such other and further relief as this Court 
may deem just and proper, together with the costs 
and disbursements of this action. 

Pursuant to CPLR § 2214(b), all answering 
papers, including cross-motions, if any,' must be 
served upon the undersigned at least seven (7) 
days prior to the return date of this motion, and all 
reply papers, if any, will be served at least one (l) 
day prior to the return date of this motion. 

-2-
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To: Rachel Treichler, Esq. 
Attorneyfor Petitioners 
7988 VanAmburg Road 
Harmnondsport, NY 14840 

Richard J. Lippes, Esq. 
Richard J. Lippes & Associates 
Attorneys for Petitioners 
1109 Delaware Avenue 
Buffalo, NJ 14209 

John K. Fiorilla, Esq. 
Capehart Scathard 
Attorney for Respondent 
Wellsboro & Corning Railroad, LLC 
Suite 300S 
8000 Midlantic Drive 
Mount Laurel, NJ 08054 

2622041862517v1 

-3-

HARRlS BEACH PLLC 

ancuso 
Attorneys for Respondents 
The Village of Painted Post, 
Painted Post Development, LLC and 
Swepi, LP 
99 Garnsey Road 
Pittsford, New York 14534 
Telephone: 585-419-8800 



AFFIDAVIT OF ROSWELL CROZIER, SWORN TO ON AUGUST 1, 2012 [338­343]

338

HARRIS BEACH i;1 
A;;-ORN!iYS AT lAW 

SUPREME COURT 
STATE OF NEW YOR..TZ 

D 

COUNTY OF STEUBEN 

In the Matter of the Application of the SIERRA CLUB; 
PEOPLE FOR A HEAL THY ENVIRONMENT, INC.; 
COALITION TO PROTECT NEW YORK; JOHN 
MARVIN; THERESE FINNERAN; MICHAEL 
FINNERAN; VIRGINIA HAUFF; and JEAN WOSINKSI, 

Petitioners, 

For a Judgment under Pursuant to Article 78 
of the Civil Practice Law and Rules 

-against-

THE VILLAGE OF PAINTED POST; PAINTED POST 
DEVELOPMENT, LLC; SWEPI, LP; and the 
WELLSBORO AND CORNING RAILROAD, LLC, 

STATE OF NEW YORK) 
COUNTY OF STEUBEN) ss.: 

Respondents. 

AFFIDAVIT IN SUPPORT OF 
RESPONDENTS' MOTION 
TO DISMISS AND/OR FOR 
SUMMARY JUDGMENT, 
AND IN OPPOSITION TO 
THE PETITION 

Index No.: 2012-0810 

ROSWELL CROZIER, JR., being duly sworn deposes and says: 

1. I am the Mayor of the Village of Painted Post ("the Village") and a member of the 

Board of Trustees for the Village (the "Village Board") (sometimes the Village Board and the 

Village will be collectively referred to as "the Village"). The statements made in this affidavit are 

based upon my personal knowledge, including based upon my review of pertinent documents 

including those identified herein concerning the facility that has been completed and actions taken 

which are being challenged by a Verified Petition filed in this matter and served on the Village on or 

about July 6,2012 (the "Petition"). This affidavit is submitted in support of Respondents' motion to 

dismiss and/or for summary judgment, and in opposition to the Petition. 
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A. The Site of the Transloading Facility is Zoned for Industrial Use and the Operation of the 
Transloading Facility is Consistent with Uses in the Village. 

2. I have been Mayor of the Village of Painted Post since 2010, and prior to thattime I 

served as Mayor from 1996-2002. I was a member of the Village Board of Trustees from 

approximately 1994-1996. I am fully familiar with the Village of Painted Post as I have lived in the 

Village for more than 45 years. The Petition notes all kinds of concerns about the facility which has 

been built to facilitate the sale of surplus water (the "Trans loading Facility"), ranging from alleged 

concerns about the location of the site where surplus water will be loaded onto train cars because it is 

allegedly close to houses, to concerns about the operation of the train that will be used to transport 

such water, and alleged concerns that withdrawing such water will impact the Village wells and/or 

aquifers. 

3. I cannot understand the basis for any of the above referenced concerns, as the location 

for the operation whereby surplus water will be withdrawn is a site that has been zoned industrial for 

decades, and the site will use a rail line that has been operational in the Village for at least as Jong as 

industrial operations have taken place at the referenced site. In fact, I believe the rail line whichwill 

be used here for the T ransloading Facility was operational prior to the time that any of the Petitioners 

who actually live in the Village moved into their homes. Similarly, concerns about impacts to water 

and aquifers are misplaced given the approvals granted by the Susquehanna River Basin 

Commission, the approvals granted by state agencies, and the extensive review the Village Board 

which did not identify any issues of significant concern. 

4. It should be noted that the sale of surplus water will provide a needed source of 

revenue to the Village which is a small municipality which has lost tax base, including from the loss 

of industry and jobs over the past 20 years. The sale of surplus water will allow the Village to 

generate funds that will be used for needed capital improvement projects, including for upgrades and 

repairs to the Village's water system as also discussed in the affidavit of Larry E. Smith, 

2 
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Superintendent of the Department of Public Works. Further, we hope to use funds generated from 

the sale of surplus water to hold the line on tax increases, if not potentially lower taxes to Village 

residents. I would also note that no federal funding was sought or received for any portion of the 

Transloading Facility or other matters with which the Petitioners are making claims in this 

proceeding. 

B. The Village's Review of Potential Impacts from the Transloading Facility Met Applicable 
Requirements. 

5. As background, as fully set forth in the other documents submitted on behalf of the 

Village in this matter in support of the motion, in reviewing the proposed lease of a portion of the 

former Ingersoll-Rand site at 350 West Water Street (the "Transloading Facility Site") for the 

operation of the Transloading Facility by the Wellsboro & Corning Railroad, LLC (the "Railroad"), 

the Village through the Village Board carefully considered impacts arising from the operation ofthe 

Transloading Facility to be constructed. 

6. In this regard, the Village Board with the assistance of Village staff, including Mr. 

Smith, as well as the assistance of other professionals including Hunt Engineers, Architects and 

Land Surveyors, P.C. ("Hunt"), carefully reviewed each of the aspects of the proposed lease with the 

Railroad (the "Lease") as well as the withdrawal of water proposed pursuant to the operation of the 

Transloading Facility. Moreover, in reviewing potential impacts from the Lease, as well as the sale 

of surplus water, the Village Board reviewed impacts from the construction and operation of the 

Transloading Facility before it issued a resolution authorizing the Village to move forward with the 

Lease The Village also carefully reviewed the issues associated with the sale of surplus water to 

analyze whether it was in the Village's best interests to move forward with it, and afterreviewing the 

pertinent issues, the Village Board issued a resolution authorizing the Village to execute a contract 

for the sale of such water. 

3 
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7. The Village's exhaustive review in this regard included, but was not limited to, 

reviewing and analyzing the report of Hunt dated November 11, 2011 ("the HuntReport"), as well 

as considering information and other documentation associated with the Full Environmental 

Assessment form completed for the proj ect, including parts 1 and 2 of it. Correspondence received 

from the New York State Department of Environmental Conservation and the New York State 

Department of Health associated with various permits and authorizations for the operation of the 

Transloading Facility was also reviewed. The Village also considered the requirements concerning 

I operations at the Site including those set forth in the Bargain and Sale deed entitled "former 

Ingorsoll Rand Foundary site, Steuben County, Painted Post, New York" dated August 1, 2005. 

8. The Village's review of the potential impacts associated with the operation ofthe 

Transloading Facility culminated in the consideration and approval of a resolution adopting a 

negative declaration which was approved and filed on February 23, 2012 (the "Negative 

Declaration"), a copy of which is attached as Exhibit "A" and which is part of the Administrative 

Record in this matter. As set forth in detail in the Negative Declaration, the Village carefully 

considered each aspect ofthe operation of the Transloading Facility, including the withdrawal of 

water associated with such operation. After careful consideration each of the reports, documents and 

analyses as more fully referenced in the Negative Declaration, the Village determined that the 

construction and operation of the such facility, including the withdrawal of water associated with its 

operation, the use of a train to transport the surplus water and other operations would not result in 

any significant negative impact. 

C. The Village'S Review of the Sale of Surplus Water Met Applicable Requirements 

9. In addition to voting on and approving the Negative Declaration on February 23, 

2012, the Village Board also enacted a resolution authorizing it to enter into a contract for the sale of 

surplus water under specific conditions to SWEPI, LP ("SWEPI"). In reviewing appropriate 

regulations with Village staff as well as professionals assisting it, the Village through the Village 
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Board determined that the contract for the sale of water where it would be limited to surplus water 

that was available under certain conditions qualified as a so-called Type II action under the New 

York State Quality Review Act. That being said, as set forth in the Negative Declaration for the 

Transloading Facility, the Village Board carefully considered each of the impacts associated with the 

withdrawal of water, including but not limited to potential impacts to the Village Water System and 

it also considered the fact that the proposed withdrawal had been approved by the Susquehanna 

River Basin Commission. In fact, as set forth in the resolution associated with adoption of the .. 

resolution authorizing the Village to enter into a contract of sale of surplus water to SWEPI, the 

Village set out the bases for its approval of the same, whIch included its review of the Hunt Report 

which evaluated the impact of the sale of surplus water on the Village Water System and its users. 

10. Further, in enacting the resolution authorizing the Village to enter into the sale of 

surplus water, the Village Board specifically incorporated by reference the findings made in the 

Negative Declaration resolution for the Transloading Facility into the resolution approving the 

surplus water agreement. Attached as Exhibit "B" is the Village resolution approving the sale of 

surplus water, which is also submitted as part ofthe Administrative Record. 

11. As discussed above, the Susquehanna River Basin Commission (SRBC) is the body 

which authorizes withdrawals from the Village Water Supply System. As noted in the 

Administrative Record and the other documents submitted on behalf of the Village in this matter, 

SRBC has determined that the Village has more than adequate water to provide surplus water to 

SWEPI under the contract's conditions, and that the sale of such water would not adversely impact 

the Village Water System, its users, or the aquifer at issue. The Village through the Board of 

Trustees in enacting the resolution authorizing the execution of the contract for the sale of surplus 

water specifically considered SRBC's approval of such withdrawals. 
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WHEREFORE, it is respectfully requested that this Court grant Respondents' motion and 

dismiss the Petition in its entirety, together with such other and further relief as this Court shall deem 

just and proper. 

MUNESH PATEL 
Notary Pubfic, State of New Yorl< 

No. 02PA61 09397 
Qualified in Ontario County 11. 

Commission Expires May 10, 20 \.{ 

0005061855751v1 
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EXHIBIT A –
NEGATIVE DECLARATION, FILED FEBRUARY 23, 2012

(REPRODUCED HEREIN AT PP. 111-116)

EXHIBIT B –
RESOLUTION APPROVING SALE OF SURPLUS WATER,

FILED FEBRUARY 23, 2012
(REPRODUCED HEREIN AT PP. 117-119)

344D 




